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J EALOUS and tenacious as 

this nation ever has been of it’s 
rights and liberties, it is truly aftonith- 
ing, that fo many individuals fhould 
be ignorant of the manner, in 
which their title accrues to the en- 
joyment of them. ‘The general know- 
ledge of thefe rights and liberties, is 
familiar to every defcription of per- 
fons throughout the kingdom: nor 
fhall the moft infignificant fubject be 


impeded, molefted, or crampt in the 
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enjoyment of any one of them, but 
the nation will often take up as a com- 
mon caufe, the attempt to invade the 
rights and liberties of an Englifhman, 
We have feen the greateft ferments 
raifed in the nation, by the illegal or 
injudicious exertion of power over 
the fubject on one fide, and the incon- 
fiderate or unwarrantable refentment 
of a free people on theothem ite 
fpirit of freedom, which pervades 
moit parts of the kingdom in the pre- 
fent age, falls very fhort of licenti- 
oufneis: yet however the principles 
of true liberty, are fo univerfally re- 
ceived, that the nation will undoubtedly 


facrifice every other confideration, ra- 


rather 
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ther than countenance a doftrine de- 
ftruSive of liberty. The natural and 
civil rights of maukind have been 
within this century, more theroughly 
inveftigated, than they had been iu 
fommer ages; though the means of 
afferting them, in fome inftances, may 
have been more violent, than the na- 
ture of the claim would juftify. Such 
inftances fhould rather encourage, than 
check the legal inveftigation into thefe 
Jaws, which give the rights. 

No point of our law more intimate- 
ly affects individuals, than that, which 
gives and afcertains the rights of a na- 
tural born fubject : no point, which 
hath been been lefs attended to: few 


points 
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points more clearly decided in fact ; 
and few which have retained the ap- 
pearance of more obfcuity. 


Itisno lefs certain than unaccount- 
able, that much obfcurity has for 
many years continued to eclipfe the 
light of the cafe. The author docs not 
prefime to determine whether the 
darknefs, in which the doctrine at- 
tempted to be fupported in the follow- 
ing fheets, feems to have been immerf- 
ed, arofe from party prejudices, or 
from the want of an impartial invefti. 
gation. Be it now his province to in- 
vefligate the law with impartiality, 


and to difclofe it without ambiguity. 


in 
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In the purfuit of this attempt, he was 
penetrated, ashe hopes his readers will 
alfo be, with Lord Coxe’s axiom, 
that 
Neninem oportet effe fapientierem le- 


gibus. 
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Page 3, line 3, omit the werds and /aft. 
Bo. 70, — 11, omit their. 
Do. 115, — 10, intead of father read 


etiter. 
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PINVPESTIGATION, @e 

N the civilized {tate of {eciety there 

muft neceffarily exift fome degree 
of fubordination, by which the multi- 
tude fhall be fubjected to a fuperior 
power; yet fo congenial are the laws 
of civil fociety with thofe of pure 
nature, that no man {hall be compelled 
to fubject himfelf to a fuperior power, 
without receiving an adequate com- 
penfation for admitting fuch a fuperio- 
rity of his fellow creatures over him, 
which the law of Nature knew not, 
but which civilized fociety requires. 
Within the dominions of each feparate 
nation, there are certain benefits and 
advantages to be poffeffed and enjoyed 
by the native indigene, from which 
aliens, born out of fuch dominions, are 
excluded. The title and admiffion to 
thefe benefits and advantages in this 
country, are the native rights of which 
the author means to treat. 
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At the infant of birth, the right of 
being a natural born fubject accrues to 
the infant, and he becomes intitled to 
the benefit and protection of our king, 
Jaws, and conftitution, if the place of 
his birth was then within the domi- 
nions of the king of Great-Britain. 
Thus is every Britith fubje& born a 
a debtor, by the faith, fidelity, fealty, 
loyalty, ligeance or allegiance which 
he owes his fovereign and the ftate ; 
and a creditor, by the benefit and pro- 
tection of the king, laws, and contfti- 
tution. Now although thefe original 
and native qualities of debtor and cre- 
ditor are fimultaneous and correlative 
in their commencement, yet are they 
not neceflarily fo in their duration : 
the former is on the part of the fub- 
ject, indefeafible and indelible: the 
latter is conditional and defeafible. In 
a word, the fubject may do atts, by 
which he fhall forfeit his credit or 
right to protection, but cannot of him- 
felf by any means defeat the debt of 
ligeance, which he owes to the king 
and ftate. 


My 
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= Wiy Lord Coke fays that ‘* Li- 
“geance is a true and faithful obe- 
““dience of the fubject due to his fo- 
‘weneiont:” and the intere{t, whichthe 
crown hath in this debt of the fubjec 
is fuch, that it fhal] not be diminifhed, 
fufpended, or done away, but by the 
exprefs words of the fovereign, or the 
united concurrence of the legiflature : 
it can never therefore be faid of any 
man, that he is out of the ligeance of 
his lawful fovereign ; for whilitt he has 
life, he muft retain that debt, which he 
contracted at his birth. As a fubject 
of the country in which he was born, 
he is amenable to the laws of his na- 
tive land, by the infringement or 
neglect of which, he may incur a for- 
feiture of his right to the protection 
of his fovereign, laws and conftitution. 
It is indeed true, that protectio trahit 
Sujectionem, & fubjectio protectionem ; yet 
not indefeafibly fo on both fides. Sir 
Mathew Hale fays, + ‘¢ That the na- 
** tural born fubject of one prince can- 


* Calvinis Cafe s.  Efale’s Pl. C,163: 
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( 4) 
“¢ not by {wearing allegiance to another 
prince, put off or difcharge him from 
‘¢ that natural allegiance ; for this na- 
‘¢ tural allegiance was intrinfic and pri- 
“ mitive, and antecedent to the other, 
‘© and cannot be divefted without the 
s¢ concurrent att of that prince, to 
** whom it was firft due.” Hence it is 
that whenever a natural born fubjeé, 
who has entered into the fervice of a 
foreign power, is taken in open war, 
he is indictable for high treafon, which 
in all our books is conftantly faid to be 
contra ligeantie debitum. 

This right and intereft in the lige- 
ance of the fubject being then, as we 
have feer, indcfeafibly vefied in the 
crown for the benefit of the ftate, it 
will not be improper to confider more 
minutely in what they confift!Y The 
power of a ftate generally depends up- 
on the number, induftry, and abilities 
of its fubje&is; and Bracton, talking of 
them, *fays, wita & membra funt in 
petcfate regis: and my Lord Coke + 
properly alledges the reafon for Jt; 


* Bract. L. 1. Fo, 6, 9 4 ComRieeiee 
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«to the end that they may ferve the 
‘‘ king and their country when occa- 
(aione fhall be’ offered.” In cafes of 
felf murder, and even of felf mayhem, 
the efvil guilt of the crime confifts 
merely in the injury thereby done to 
the ftate; all which proves uneontro- 
vertibly the inherent and indefeafible 
right of the crown to the ligeance of 
every perfon born within iis domi- 
nions. - 

Now although an attainder for high 
treafon, for inftance, fhall deprive the 
attainted perfon of his beneficial in- 
tereft in the allegiance, (which with 
propriety fhould be termed protection ), 
yet is it clear and indifputable, that 
the crown, without an exprefs a& 
of parliament, does not in fuch cafe 
lofe any part of it’s intereft in the li- 
geance of the perfon attainted: nor in 
cafe of his pardon would the crown ac- 
quire any new right or dominion over 
him: his future blood indeed would be no 
longer corrupted, and he himfelf would 
be readmitted to the benefit of that pro- 
tection, which he before had forfeited. 

1G 
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jt was never fuppofed by the ancient 
writers upon our laws, that any perfon 
could be out of the ligeance of the 
king, but as Bracton expreffed it in 
the days of Henry the Ill * propter 
defecium nationis ; or as Fleta did in the 
time of Edward the I f ¢o quod eft 
ad jidem regis francie. This will ap- 
pear clear from the words of the in- 
di&ment ia cafes of high treafon, where 
if the perfon committing treafon be a 
natural born fubject, the words of the 
indictment run, contra regem natu- 
ralen Dominum fuum, and conclude 
with contra ligeantie fue debitum: but 
if the perfon be not a natural born 
fubject, then the words naturalem Do- 
minuin fuunt are omitted, aud the lat- 
ter words contra ligeantie debitumi are 
inferted only to fhew his Jocal allegi- 
ance to the fovereign, againft whom he 
had committed the offence. 

For it is to be obferved, that alle- 
giance is either natural and perpetual, 


* Brac. Tradl. de Except c. 2am 
+uieta, 10. eadga. 

z Calvin’s Cafe, ubi fupras 
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or local and temporary, according to 
fre birth or refidence of the parties 
who owe it. When the legiflature 
requires promifes, oaths, or other ex- 
ternal profeflions of allegiance from 
fubjects, it impofes upon them no new 
obligation; but it is done merely to 
add folemnity and notoriety to that 
obligation, which each individual af- 
fumed at his birth, by fuperaddine 
the teft of religion to the force of na- 
tive allegiance. 

Upon the foregoing principles is it, 
Weteme detters of denization, or even 
act of naturalization by parliament, can 
diffolve the native allegiance, which the 
denizen or perfon naturalifed owed to 
his former fovereign: whence he muft 
for ever retain a difference from the 
real native fubjedt born in the king’s 
dominions: though fuch denizens or 
perfons naturalifed may claim from us 
a right of being treated as our fubjects 
in confequence of the mutual obliga- 
tions introduced by the Letters of De- 
nization, or Act of Naturalization. No 
man certainly can transfer the right, 

which 


i 

which his native fovereign hath in 
him, to a foreign prince, zon poteft 
patriam in qua natus eff exuere, nec 
ligeantie debitum ejurare, faith my lord 
Coke; * with which agrees the max- 
im, jus origints nemo mutare poteft. + 

It is a fettled point, that allegiance 
is co-extenfive with the dominions of 
the fovereign, + and is due to the 
king in his natural capacity: and fince 
the determination of Calvin’s cafe, in 
which the idea of one local allegiance 
for the natural fubjects of England, 
and of another local Allegiance for the 
natural fubjec&ts of Scotland was ex- 
ploded and defeated, every perfon born 
within the dominions of the king of 
England, whether in London cr Dub- 
lin, Scotland or jerfey, in Hanover 
or Quebec, is under the protection, 
confequently at the ligeance of our 
King, and thereby capable of taking 
lands in England by defcent or purchafe, 
and of enjoying all the other Rights 


er a 
* Tinie eos 
+ State trials, vol. 1. Trial of the duke of 
Hamilton. 
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and liberties of an Englifhman. Nay 
Creme if) a fubject be abjured the 
realm,* ‘¢ Notwithftanding this abju- 
“ yation, he oweth the King his li- 
“¢ geance, and he remaineth within the 
[tae Wing’s protection; for the 
*¢ King may pardon and reftore him to 
“his country again.” And the further 
inference evidently is, that the 
King has ftill a right to his perfonal 
fervices, if he call for them, and 
therefore {till remains he, at the faith 
and ligeance of the King. 

This doctrine has been uniformly ad- 
mitted through a fucceffion of centu- 
ries: A more decifive inftance cannet 
be brought to eftablifh it, than the 
cafe of Sir Walter Raleigh. + He was 
attainted of high treafon in the year 
1603, and after fentence had pafled 
upon him, he was confined to prifon 
for 12 years: he was then releafed, 


* Calvin’s Cafe 9. 
} Cro. Jac. 495. State Tryals 1 vol. Rymer’s 
Federa Tom xvi. p. 798. See alfo Rapin, Well- 


wood, Wilfon, Smollet, Hume, &c, 
C 6 and 
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and the King having occafion for his 
fervices, appointed him Admiral of a 


fleet of 12 fail, by commiffion under 
the Great Seal, + “ for a voyaeueee 


cc 


ce 


Guiana; and after his reéttrmm “le 
was remanded to the tower: the re- 
cord of the attainder being brought 
and certified into the King’s Bench ; 
was by Habeas Corpus dire€ted to 
the Lieutenant of the” “Pommer 


‘ brought unto the bar, where Yelver- 


ce 


cc 


ton, the King’s Attorney, fhewed 
how by the King’s favor he had liv- 
ed thus long, and had fince done 


‘ acts,for which in juftice he ought not 


to be further fpared ; and the King 
had given him cemmand to pray exe- 
cution; wherefore he now prayed ex- 
ecution of this judgment for the king; 
and hereupon Sir W. Raleigh being 


‘ demanded what he could fay, why 


the court fhonld not proceed and 


“grant execution arain{t him, anfwer- 


ed, that he could not deny but that 
he was attainted of treafon as afore- 
faid, yet he fuppofed having com- 
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mitted no other acts fince, the King: 
would not caufe execution upon the 
former judgment ; and he conceived 
that in regard the King had granted 
him fo Jarge a commiffion for his Ma- 
jefty’s and the realm’s fervice, and 
thereby had given him authority to 
execute judicial law and power over 
theives of others, that it was a dif- 
penfation unto him for his former of- 
fences, and he ought not now tobe 
called in qneftion for them. But 
the court replied unto him, that he 
being attainted of treafon, there 
could not be any difcharge thereof, 
but by the King’s exprefs pardon, 
and no treafon could be pardoned 
but by exprefs words mentioning 
it: and the King might ufe the fer- 
vice of any of his fubjects tn what em- 
ployment he pleafed, and it fhould not 
be any difpenfation for former offences.” 


And thereupon Montague, Chief Jul 
tice, commanded that execution fhould 
be done according to the firft judg- 
ment, which was done accordingly ; 
Sir Walter being executed on the 29th 
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Day of October, 1618. From this judg- 
iment of the court of King’s Bench, we 
nuft neceffarily conclude, that an at- 
tainted perfon {till remains at the lige- 
ance of the King ; for he only is a fub- 
je& of the King, who is at the lige 

ance of the King: here tiemeoune 
admits Sir W. Raleigh (tho’ attainted) 
to bea fubjec& of the King, and there- 
fore thatthe King had aright to em) 
ploy him in the fervice of the flate: 
All which could not be, if Sir W. Ra- 
leigh did not remain at the ligeance of 
the King ; for where there is no lige- 
ance, there can be no fovereignty. 
This doctrine of the court of King’s 
Bench in the year 1618, is fo far from 
being antiquated, that it is {trictly con- 
fonant with the principles laid downby 
a very learned and refpefable writer, 
about the middle of the prefent centu- 
ry. * “It is a principlein all iiaues 
‘¢ where a man is neither a fubject by 
“birth,&c.to confider him as not with- 


¥ Confiderations on the law of forfeiture. p. 76:° 
int 
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“Mim their Owedience or even notice. 
«“ But where he has forfeited his civil 
“ rights by crime, he is regarded as ftill 
“ fubject to their power,and inevery ref- 
<¢ pect within the ftrict confideration of the 
Oa.” 

There is preferved in the library of 
Lincoln’s-inn, an ancient manufcript, 
written in the days of Queen Elizabeth, 
which is intitled, ‘* Certain Errors up- 
“outhe ftatute made 25th Edward 3. 
“ of children born beyond the fea,con- 
“ ceived by Serjeant Brown,and confu- 
“ted by Serjeant Fairfax,in nature ofa 
‘© dialogue,” which contains the follow- 
ing lines,not wholly unapplicable to the 
fubject under our prefent confiderati- 
en: © Phe word ligeance is fome- 
“ times taken for the Prince’s domini- 
* on and territory, becaufe the people 
** born within the fame are liege fub- 
*¢ jects 5; but ligeance in it’s moft proper 
«¢ & natural fignification is the bond of 
‘¢ faith, and {wallowing up all and the 
“‘ greateft among creatures ( reli- 
“‘ gion to the creator excepted) done 

a9 by 
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«© by the law of God and nature from 
«¢ the fubject to the Prince and coun- 
“« try,and by the Prince to his country, 
‘¢ and to the univerfal {tate of the fame 
“t republic ; therefore the word liege 
«¢ is common as well to the King,as fub- 
‘je. Mr. Raftall, with others, con- 
“¢ firmeth thefe fignifications in defining 
“analien. Analien, faith he, #% he, 
« whofe father and himfelf is born out 
“ of the ligeance of the Lord our King ; 
“here he meaneth the Temitory “of 
«* England : for he addeth, if an alien 
cometh and dwell within England, 
‘Cand marrieth and hath iffue, as who 
*¢ fhould die within our land, the King’s 
“¢ territory of England, this iffue is not 
‘fan alien, but englifh, Likewife 
“¢ Hnffey declareth his mind and fen- 
** tence in law upon this ftatute, which 
“ faith, children whofe fathers and mo- 
“ thers at the time of their birth be at 
“ the faith and ligeance of the Kings of 
“* England, ufeth thefe words, Chi/dren 
“* porn of father and mother englifh ; 

** whereby 
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© whereby he giveth us to underftand 
“that the ftatute treateth of liege 
fitbjects.”” 

Thus far have we confidered allegi- 
ance asfounded in the law of civilized 
nature, which is in order paramount 
to any particular municipal or written 
law whatever.* ‘Zus naturale eff, quod 
apud omnes homines eandem hatet poter- 
tiam. We will next confider how the 
law of England oziginally ftood, how it 
hath in procefs of time been varied ard 
altered, and how it now itancsas to 
the rights of natural born. fubje&s. 
This general law of fealty or allegiance 
being of civilized nature, is invariable 
andimmutable. + Yura naturatia funt 
immutabilia. So tranfcendent then is 
this firft law of civilized nature, that it 
is the very fountain and bafis of all hu- 
man laws whatever; for + /rufira fe- 
runtur leges nift fubditis © obedieatibus. 


teat. Ib. 5. Aithic, 
+ Dr. & Stud. 4. 
-$ Carter 130, 
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It would be to prop Olympus with a 
ftraw, were I to attempt to add reafons 
and authorities to the very clear and 
decifive determination of the court up- 
on this point in Calvin’s cafe: it fhould 
be attended to, that the twelve judges 
of England, and the lord chancellor, 
were unanimous in determining this 
cafe, and that Lord Coke, who reports 
it, was then lord chief juftice of the 
Common Pleas, and one of the judges 
who gave their opinions upon it. ** If 
‘© a man be attainted of treafon or felo- 
‘¢ ny, he hath loft the King’s legal pro- 
“tection, for he is thereby utterly dif- 
<¢ abled to fue any action real or per- 
‘¢ fonal, (which is a greater difability 
‘* than analienin league hath) and yet 
«¢ fuch a perfon fo attainted, hath not 
<¢loft that protection, which by the 
“law of nature is given to the King, 
“ for that is zndelebilis © immutabilis ; 
“Cand therefore the King may protect 
<¢ and pardon him ; and if any man kill 
“him without warrant, he fhall be 

* punifhed 
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€ punifhed by the law as a man flayer, 
“ and thereunto accordeth 4 Edw. 4. 
‘and 35. Hen. 6, 57. 2 Afs. Pl. 3. 
‘¢ By the ftatute of the 25 of Edw. 3. 
‘6c, 22. A man attainted in a preimu- 
‘¢ nire, is by exprefs words out of the 
‘¢ protection of the King generally ; and 
«¢ yet this extendeth only to legal pro- 
“ tection, as it appeareth by Lit. f. 43. 
“¢ for the parliament could not take away 
“ that protedion which the law of nature 
“¢ giveth unto him: and therefore not- 
¢¢ withftanding that ftatute, the King 
<¢ may protect and pardon him. And 
« though by that ftatute it was further 
enacted, that it fhould be done with 
«“ him as with an enemy; by which 
‘words, any man might have flain 
«“fuch a perfon (as it is holden in 24 
«“ Hen. 8 Tit. Corone br. 197, until 
“ the ftatute made 5 Eliz. c. 1.) yet the 
“ King might protect and pardon him. 
¢¢ A man outlawed is out of the benefit 
“of the municipal law: for fo faith 
“ Fitz. Nat. brev. 161. Uflagatus eft 
 guafi extra legem pofitus : and Bracton, 

D coh, 2. 
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c Y, So Eats Dama Le faith that caput 
& gerit Inpinunm : Yet is he not out cither 
© of his natural ligeance, or of the King’s 
‘natural proteciion ; for neither of 
“‘ them is tied to municipal laws, but 
‘6 is due by the law of nature, which 
‘ag it hath been faid, was long before 
¢¢ any judicial or municipal laws.” 

Notwithftanding this doctrine is 
laid down in fuch very clear and ex= 
prefs terms, it feems as theugh it had 
either been totally difregarded or grofs- 
ly mifconceived, not only by private 
individuals, but by the Ilepiflature 
itfelf. 

We have feen that every child con- 
tracts by its birti: within the dominions 
of Great Britain a debt, which fhall 
mever .be difcharged or done away, but 
by a public or private a& of the foyer 
reign or ftate, to whom it isdue. And 
fo peculiarly jealous have our fovereigns 
been of this native prerogative or right, 
that in our hiftory | have not been able 
to find one, inftance, in which this 
debt has been releafed to an individual. 


They 
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They have indced on frequent occafions 
difpenfed with the payment of it for a 
time and under conditions, but never 
confented to a total extinguifhment of 
it, aS appears in the licenfes, which 
have been frequently grauted under the 
fign manual to individuals, to enter into 
the fervice of foreign princes. 

The extent, to which this right 
‘of the crown to the Neeance Cf thie 
fubject, as well as the right of the fub- 
TeemeLo ewe benefit of protection, (if 
not forfeited by him) is indefeafible 
and immutable, cught particularly to 
be attended to: for it is not only fo, 
whilft the country, in which he was 
born, remains under the fubjection of 
the prince, to whom it was fubjec At 
the time of his birth, but for ever’ af- 
ter. 7 

No fubfequent acquifition of a coun- 
try by any prince or ftate, whether 
by conquett, inheritance, exchange or 
purchatfe, fhall give this right to thofe, 
who were born during the poffeflion of 

~ the former fovereign. Thus, for.ex- 
D2. ample, 
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ample, every perfon born within any of 
the Britifh colonies in America, before 
their independence was acknowledged 
by this country, is and ever willbe a 
natural born fubject of Great Britain, 
capable ef inheriting lands in this 
country and claiming all the other 
rights of an Englifhman. And for the 
‘fame reafon, every perfon born in Ca- 
nada, whilft it remained under the fub- 
jection of the French king, cannot 
claim the rights of a natural born Eng- 
lifhman (although now a Britifh fub- 
ject,) without an exprefs act of naturali- 
zation. The judgment of the court 
upon this point in Calvin’s cafe, is thus 
expreffed by my lord Coke * “ for as 
“ the antenati (or thofe born before the 
union of the two crowns of England and 
“ Scotland ) remain aliens as to the 
“crown of England, becaufe they 
“< were born, when there were feveral 
“ kings of the feveral kingdoms, and 
“the uniting of the kingdoms by 


* Calvin’s cafe, 27. 
me defcent 
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“¢defcent fubfequent, cannot make 
“him a fubject to that crown, to 
*< which he was an alien at the time of 
‘his birth: fo albeit, the kingdom 
(which Almighty God of his infinite 
“ goodnefs and mercy divert) fhould 
“ by defcent be divided and governed 
“‘ by feveral kings; yet was it refolv- 
“ed that all thofe, that were born 
‘* under one natural obedience, whilft 
“the realms were united under one 
“ fovereign, fhould remain natural 
‘‘ born fubjects and no alicns: for that 
*¢ naturalization due and vefted by 
“ birth-right, cannot by any fepara- 
*€ tion of the crown afterwards be ta- 
“© ken away: nor hethat was by judg- 
“ment of law a natural born fubject 
‘© at the time of his birth, become an 
‘alien by fuch a matter ex poft facto, 
“€ and in that cafe, upon fuch an acci- 
“dent our poff natus may be ad fidem 
& utriufque regis *®. 


* Bratton, fo. 427. 
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It is foreign from the purpofe of this 
inveftigation, to enter into the difcuf 
fion of this point, whether, parliament 
can alter the laws of nature: therefore 
the author has not adopted the idea ef 
allegiance, being a law of nature, but 
only of focial or civilized nature: it 
is not certainly in the power of any 
one man or any collection of men, to 
alter the laws of pure nature, which 
the creator has eftablifhed: but as in 
.the civilized flate of nature, particular 
focieties muft cffentially be liable to 
variations and changes 3 therefore does 
it become effentially neceflary that in 
the civilized ftate. of focieties, there 
fhall exift in each fociety a power of 
altering or modelling the general laws 
of civilized nature, according to the 
policy, wants and exigencies of each 
particular and refpeGtive fociety. , 

In this country, as nothing but an 
act of parliament can give the right of 
naturalization, fo nothing, Lapprehend, 

can 
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Geeake: it away: Sir Matthew 
Hale was of this opinion, as we have 
before fen, 

I do not now fpeak of that forfeiture 
of protection, which a fubject may in- 
cur by his own contempt or infringe- 
fie or toe Jaw. And as there is 
vefted in the fupreme legiflature that 
tranfcendency of power, which fhall 
control the common law of the land, 
and adapt it to the exigencies and poli- 
cy of times and occaficns, it feems 
wholly unaccountable, in the multifa- 
rious events, revelutions and treaties, 
whether the confequence of them has 
been the aggrandizement or difmem- 
berment of the empire, that no atten- 
tion hath ever been paid to the effects 
Gr tie law asit now ftands, It cannot 
be faid more clearly, than it hath been 
espretied by my lord Coke, that our 
new fubjects of an acquired country 
remain as aliens incapable of enjoying 
the benefit of our laws and conftitution, 
and cannot be admitted unto the full 
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participation of them without an ex- 
prefs act of naturalization by _parlia- 
ment; thus by becoming fubjects to 
the king of England they ftand in need 
of the faise qualification to entitle them 
to any advautage of our laws, which 
they did, whilft they remained under 
the fubjetion of their former fovereign. 
And on the other band, our late fub- 
jects of a loft country continue to par- 
take of the plenitude of all our rights, 
privileges and liberties, after all bene- 
fit and advantage arifing to the ftate 
from their fervices is totally done 
away and transferred, perhaps to our 
enemies. Thus deftroying the reci- 
procity of allegiance and fubjection, we 
acquire fubjection without an obliga~ 
tion of granting protection, and are 
bound to proteé& thofe, who are no 
longer under our fubjection. If in 
fuch cafes then, the lesiflature fhould in 
their wifdom and policy, find the legal 
confequences of the want of a claim 
to be unjuft, on the one hand, and of 

the 
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the right to claimto be unreafonable 
on the other; why not upon the acqui- 
{ition of a country pafs a general a& 
for naturalizing all the inhabitants 
-thereof,* and upon the lofs or ceffion 
of a country,pa{s a gencral act for relea{- 
ing the inhabitants thereof from their 
original and native debt of ligeance, 
extinguifhing the right.and intere{t of 
our fovereign in his former fubjects, 
withdrawing the protection which we 
were formerly bound to give them, 
and placing them in every future ref- 
pe& as aliens. Afluredly the natural 
rights of his Majefty’s fubjects, are 
more worthy of the inveftigation and 


# After the union of the crowns of England and 
Scotland, the parliament of Ireland faw the proprie- 
ty of fuch an a&, and accordingly made a general 
act for naturalizing all the antenati of Scotland. One 
of the Ramfay family being an Antenatus in Scot- 
land, pleaded the benefit of this ftatute, to qualify 
him toinherit in England ; but the court held that 
an Irifh act of parliament, extending not to Eng- 
land, he remained incapable of taking his inheri- 
tance in Encland ; as it is fully reported by lord 
Vaughan. Shawy. Ramfay, 

ik attention 
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attention of the legiflature, than tle 
breed of cattle or préfervation of game. 
But lam unvoluntarily digreffing from 
the inveftigation of a point of law,into an 
interference with the politics of the 
nation. <A natural tranfition will bring 
me back to my fubje&t : and this will 
be the confideration of the actual inter- 
ference of the legiflature on the 
fubject. 

The old common law of this coun- 
try, knew no other than this general 
law of civilized nature, that birth alone, 
within the dominions of a particular fo- 
_vereign, could give the perfon fo born 
the right of being a natural born fub- 
ject of that particular ftate. In the 
policy of fucceeding times, it was fre- 
quently found expedient to extend the 
benefit of being a natural fubject to 
individuals,who by their foreign birth, 
were by the common law precluded 
from it. ‘This was done by letters pa- 
tent of denization, or by act of parlia- 
ment for naturalization. My lord 

Coke 
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Coke ftates the difference between 
them. Denizen in the leaft common 
fenfe of the word, importeth a perfon 
born within the ligeance of the King, 
quafi deiys nee ; but in the more common 
acceptation of the word,* ‘‘ is taken for 
£¢ an alien born, that is infranchifed or 
“ denizated by letters patents, where- 
‘by the King doth grant unto him, 
€° quod ille in omnibus tractetur habeatiy’, 
“ feneatur G gubernetur, tanquam 
“Jigeus nofter infra dictum regnum ncf- 
“ trum anglie oriundus < non aliter nec 
“© alio modo. But the King may make 
“a particular denization : as he may 
“rant to an alien, quod in quibufdam 
“ curtis fuis anglie audiatur ut anglus, 
<6 2» quod non repellatur per illam excepri- 
“© onem,quod fit alienigena & natus in par- 
“ tibus tranfmarinis,to enable him tofue 
“only. The feveral fenfes of which 
“ word muft be gathered ex anteceden- 
“ tibus adjundtis <s confequentilus, and 
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“ they that take him in that fenfe de= 
“rive the word from donatfon, donatio, 
“becaufe his- freedom is given unto 
‘‘him by the King. There is another 
‘¢ kind, and that is an alien naturalized, 
« and that muft be by aé&t of parliament. 
% And this alien naturalized to all ins 
“ tents and purpofes, is as a natural 
“born fabject, and differeth much 
“© from denization by letters patents : 
‘¢ for if the iffue of an Englifhman born 
«¢ beyond feas, be naturalized by an act 
« of parliament, he fhall inherit his 
“ father’s lands; but if he be made 
«¢ denizen by- letters patent, he: fhall 
“ not ;and many other differences there 
“be between them.” 

The firft a&t of parliament, which in 
any manner affected the right of the 
children of englith parents born beyond 
the feas, out of the ligeance of the 
crown of England, was the 25th of 
Edward the 3d. ft. 2. which is conceived 
in the following words: ‘ Our lord 
“the King at his parliament holden at 
_ Weltminfter, 
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“ Weftinfter, at the utas of the 
“ purification of our lady, in the year 
“ of his reign the 25th, and of France 
“the 12th, confidering the great mifz 
‘“‘ chiefs and damages which have hap- 
“ pened to the people of his realm of 
“6 England, as well becaufe the ftatutes 
“¢ ordained before this time, have not 
“‘ been holden and kept as they ought to 
Stebesasibecaufe of the mortal. peftilence 
“that late reigned; and willing to 
* provide for the quietnefs and common 
“ profit of his faid people, convenient 
«‘ remedy ; therefore by the affent of 
“« the prelates, earls, barons, and other 
«¢ great men, and all the commons of ' 
“his faid realm, fummoned to the 
‘© parliament, hath ordained and efta- 
‘¢ blifhed the things underwritten, viz. 
‘¢ Becaufe that fome people be in doubt 
‘if the children born in the parts be- 
‘¢ yond the fea, out of the ligeance of 
“‘ of England, fhould be able to demand 
‘Cany inheritance within the fame 
 liceance or not; whereof a petition 

‘F was 
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“ was put in the parliament lateholder 
“ at Weliminfter, the 17th year of the 
‘‘ reign of.our fovereign lord the king 
‘¢ that now is, and was not at ‘the fame 
¢¢ time wholly affented :.. ours lord the 
«© king willing that all doubtsand ambi- 
<¢ guities fhouldbe put away,and the law 
“ in this cafe declared and_put in a cer- 
“¢ tainty, hath charged the dfaid prelates,’ 
« earls, barons, and other wife men of 
“his couacil, affembled in this parlia- 
“© ment, to deliberate on’'this point: all 
«© which of one affent have faid, that 
“ the law of-the crown of England is, 
“ and always hath been fuch, that the 
«¢ children of the kings of-England, in 
« whatfoever parts they be -born, in 
“England or elfewhere, be:able and 
“ ought to bear the inheritance after 
“ the death’ of their anceftors; which 
“Jaw our faid lord the king, the pre- 
“¢ fares; earls) barons, and other great 
* men, and all the commons affem- 
‘bled in-this parliament, -do ap- 
at prove and-confirm for ever - -And-in 

d phe 


Lia 3 


& the right of other children born out 
‘‘ofthe ligeance of England in the 
<¢ time of our lord the king, they be of 
*¢ one mind accorded, that Henry fon 
tof John de Beaumont, Elizabeth 
“ daughter of Guy de Bryan, and Giles 
“ fon of Ralph Dawbeney, and other 
‘© which the king will name, which 
“¢ were born beyond the fea, out of the 
‘¢ lizeance of England, fhall be from 
*‘ henceforth able to have and enjoy 
‘¢ their inheritance after the death of 
“ their anceftors, in all parts within 
¢ the ligeance of England, as well as 
“ thofe who fhould be born within the 
“ faid ligeance. And that all children 
“inheritors, which from henceforth 
“ fhall be born without the ligeance of 
“‘ the king, whofe fathers and mothers 
“ at the time of their birth be and thal 
“be at the faith and ligeance of the 
‘© king of England, fhall have and enjoy 
‘¢ the fame benefits and advantages, to 
‘- have and bear the inheritance within 
*¢ the fame ligeance as the other inhe- 
‘€ ritors aforefajid intime to come; fo 


always 
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“always that the mothers of fuch 
‘© children do pafs the fea by the licence 
Cand wills of their hufbands. And if 
“Cit be alledged againft any fuch born 
‘¢ beyond the fea, that he is a baftard, 
“in cafe -.where the bifhop ought to 
«¢ have cognizance of baftardy, it fhall 
‘be commanded to the bifhop of the 
“ place where the demand is, to certify 
“< to the king’s court, where the plea 
“ thereof hangeth,as of old times, hath 
“ been ufed in cafe of baftardy alledged 
“‘ againft them, which were born in 
«¢ England.” 

The next act, which in any manner 
concerned this matter, was made in 
the sth year of the reign of Richard 2, 
by which,all manner of people, except 
only the lords and other great men of 
the realm, and true and notable mer- 
chants, and the king’s foldiers, were 
prohibited from going out of the realm 
without the f{pecial licence of the king, 
upon pain of forfeiture of all their 
goods, Whilft this act fubfifted, it in 
fome meafure contracted the effect of 

king 
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king Edward’s naturalizing a& ;as will 
be feen hereafter. 

This act of Richard was repealed by 
the 4th of king James the 1ft; which 
again gave a general licence to all fub- 
jects indifcriminately to go out of the 
realm, according to the common law of 
the land. After this repeal of the a& of 
Richard 2d, the ftatute of king Edward 
gd, was of itfelf revived in it’s full ex- 
tent. hus ftood the law de natis ultra 
mare forfeveralcenturies; during which 
{pace of time, many cafes were deter- 
mined upon the conftruction of the fta- 
tute of Edward 3d: of which notice 
hereafter will be taken. 

No alteration was made in this law, 
until the 7th year of the reign of queen 
Ann: * when out of a great zeal to 
encourage the proteftant religion, the 
legiflature thought proper to natura- 
lize every alien of any defcription what- 
{cever, who would take the oaths and 
fubfcribe the declaration appointed by 
thes@tmot Ann, and receive, the facra- 
gt ro es 
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ment of the lord’s fupper according to 
the rites of the church of England: 
and otherwife enlarged the foregoing 
act of Edw. 3d. by the following 
claufe, “* And be it further enacted by 
‘“‘ the authority aforefaid, that the chil- 
“ dren of all natural born fubjects born 
“¢ out of the ligeance of her majefty, her 
“ heirs and fucceffors, fhall be deemed, 
< adjudged and taken to be natural 
«¢ born fubjects of this kingdom, to all 
‘Cintents, conftructions and purpofes 
« whatfoever.” 

Yn the roth year of queen Ann, an 
act was paffed, which recites in the 
preamble, that divers mifchiefs and in- 
conveniencies had been found by expe- 
rience, to follow from the laft mention- 
ed act of the 7th of queen Ann, to 
the difcouragement of the natural born 
fubjects of this kingdom, and to the de- 
triment of the trade and wealth there- 
of, and therefore repeals the whole of 
the 7th of queen Ann, except the 


claufe, which relates to the children 
of 
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of her majefty’s natural born fubjects 

born out of her majefty’s ligeance. 
The next and lait aét of parliament 
which was made concerning the rights 
of the children of natural born fubjects, 
born out of the king’s ligeance, was 
the 4th of Geo. the 2d.c. 21, which 
after reciting, that fome doubts had 
arifen upon the conftruétion of the faid 
mecited claufe, in the 7th of Ann, for 
the explaining of which, and to pre- 
vent any difputes touching the true 
intent and meaning thereof, enacts, 
“ that all children born out of the lige- 
“ ance of the crown of England, or of 
‘¢ Great Britain, or which fhall hereaf- 
“ter be born out of fuch ligeance, 
“ whofe fathers were or fhall be natu- 
“ral born fubjects of the crown of 
‘¢ England or of Great Britain at the 
“¢ time of the birth of fuch children ref- 
“ pectively, fhall and may, by virtue of 
* the faid recited claufe in the faid act 
*¢ of the 7th year of the reign of her 
‘¢ faid late majefty, and of this prefent 
act, be adjudged and taken to be, 
ete © and 
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‘© and all fuch children are hereby de- 
“¢ clared to be natural born fubjects of 
‘ the crown of Great Britain to all in- 
“tents, conftructions and purpofes 
‘© whatfoever. 
“ Provided always, and be it further 
“¢ enaéted, anddeclared, by the authority 
“ aforefaid, that nothing in the faid 
“recited act of the 7th yearer meme 
“late majelty’s reign, On imeieeme- 
‘‘jent act contained, “Gidyme@rm sor 
“ fhali extend, or ovght to be conftrued 
“ adjndged or taken to extend, to make 
‘¢ any children born or to be born out 
** of the ligeance of the crown of Eng- 
<¢ Jand or of the crown of Great Britain, 
‘©to be natural born fubjects of the 
‘© crown of England or of Great Bri- 
“ tain, whofefathers at the time of the 
‘‘birth of fuch children refpectively 
<< were or fhall be attainted of high 
*“ treafon, by judgment, outlawry or 
* otherwife, either in this kingdom or 
é in Ireland, or whofe fathers at the 
CORT 


“time of the birth of fuch children 
“ refpectively, by any law or laws 
*¢ made in this kingdom or in freland, 
* were or fhall be liable to the penal- 
“ties of hich treafon or felony, in cafe 
“of their returning into this kingdom 
“Cor into {reland, without the licence 
for his majetty, his heirs or fuccef- 
«fors, or any of his majefty’s royal 
“ predeceffors, or whole fathcrs at the 
Ee@rerot the birth of fuch children 
Preipectively, were or fhall be in the 
“ actual fervice of any foreign prince 
“ orftatethen in enmity with the crown 
© of Paeiiie or of Great Britain; but 
*¢ that all fuch children are, were, and 
“ fhali be and remain in the fame itate, 
** plight and condition, to all intents, 
* conftructions and purpofes whatfoe- 
“ver, as they would have been in, if 
“ the faid act of the 7th year of herfaid 
& late majefty’s reign, or this prefent 
mei» had nucverWbeen made; “any 
$* thing herein, or in the faid act of the 
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‘© oth year of her faid late majefty’s 
“‘reion contained to the contrary in 
“ any wife notwidhftanding.” 

It would have been unneceflary to 
attempt the interpretation of the tta- 
tute of Edw. the 3d, had not the 4th 
of George the fecond exprefsly exclu- 
ded fevera!l deferiptions of perfons from 
claiming under the 7th or roth of Ann, 
or the faid gth of Geo. the 2d. If 
none of thefe three laf mentioned acts 
had been made, all perfons born of 
Englifh parents out of the ligeance of 
the king of England, muft have efta- 
blifhed their claim under the 25th of 
Edw. the 3d: if therefore that claufe of 
the sth of Geo. 2. has any effect at all, 
it is to drive feveral perfons of the 
prefent generation, and may be more 
of the future, to claim their right of 
inheritance by the law, as it ftood before 
the 7th of queen Ann had ever paffed, 
and as it may ftand with refpect to 
them, until this hour, unaltered and 
unrepesled from the year 1349. 
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It is rather fingular, that the 4th 
of Geo. 2, undertakes to explain the 
naturalizing claufe of the 7th of queen 
Ann, under which the 4th of Geo. the 
2d precludes them from claiming, and 
omits to explain that act cf Edw. the 
3d. under which it leaves them to 
claim: yet the former is conceived in 
terms more fimple and Iefs dubicus 
than the latter: the intent, force, and 
meaning of words fpcken only at the 
diftance of twenty-three years, muft 
be better underftood and more obvious 
to every body, than of words fpoken 
at the diftance of 441 years. It isa 
matter of wonder, thet a law, under 
which many perfons now aétually ex- 
ifting, and eventually any perfon in 
future, do or may be driven to claim. 
the right of being a natural bern fabject. 
of this country, fhould be as little at- 
tended to, as though it were cbfvicte 
Gig repealed. 

In the conftruction of a flatute, the 
‘firft thing to be confidered, is the na- 
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ture of it. This fatute ofthe @5th 
of Edw. 3d, is partly declaratory of 
the common law, and partly remedial 
and enlarging. Of this there can be 
no queftion: for as to the firft part of 
it, which relates to the birth of the 
king’s children, it exprefsly faith, that 
the law zs and always has been fuch, that 
in whatfoever parts they be born in 
England or elfewhere, they thall be 
able and ought to bear the inheritance 
after the death of their anceftors, and 
this being only a declaration of the 
ccmmon law, is thereby approved and 
affirmed for ever. For it was confo- 
nant with the dignity of the crown, 
that the legitimate iffue of the blood 
‘royal fhould not be prejudiced by any 
circumftanece dependant upon the place 
of their birth: 

As to the other part of the ftatute 
which relates to the children of fub- 
jects born abroad, this cannot certain- 
ly be declaratory of the old law for 
thefe reafons : if, If it had been de- 
claratory, it would have declared that 

the 
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the law had been fuch before, and 


. would have confirmed it, as it did in 


refpect to the children of the king. 
edly, If by the common law of the land, 
fuch children born abroad could inherit, 
there was no neceflity of their being 
naturalized, which was the chief end 
and intention of the Jegiflature in paf 
fing. the act. 3dly, It is certain, as 
will hereafter appear, that by the com- 
mon law, the place of birth only gives 
the right of inheriting. The legiflature 
then, knowing that by the common law 
every child born out -of the lige- 
ance of the crown of England, was ren- 
dered thereby an alien, and of courfe 
difabled to inherit lands in England, 
made a general naturalization a& for the 
benefit of all future generations ; 
thereby enlarging the common law of 
the land, in favor of the children of 
Englifh fubjeéts, born out of the lige- 
ance of the king: and remedying the 
evil which was felt by the common 
law, which excluded thereby the if 
{ue of many noble and virtuous families 
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from the fervice of the ftate, and int. 
poverifhed the children of opulent pa- 
rents, by difabling them to inherit 
their anceftors ; and thus is this fta- 
fute remedial and enlarging. And 
this is ftrictly confonant with the rule 
laid down by my lord Coke,* where 
he fays, “ That thé moft natural and 
*€ genuine expofition of a ftatute, is to 
*‘ conftrue one part of the ftatute by 
“ another part of the fame ftatute, for 
“that belt expreffeth the meaning of 
“‘ the makers.” ‘Thus from one part 
of this ftatute it appears, that before 
it paffed, the king’s children, though 
born out of the ligeance of the crown 
of England, becaufe they were natural 
born fubjects, {tood not in need of that 
naturalization, which by the other 
part of the fame ftatute it appears, the 
children of fubjeéts born abroad could 
not inherit without. 


tote —E aeeeenaieaee a r a 


* Colllie.gen, 
As 


( 49 9 


Pemtliechth of Edward 3d) ‘las 
never been affected by any fub- 
fequent ftatute, befides that of Richard 
the 2d, (which continued only it’s 
operation for 235 years) and being cn- 
larged by the more general naturalizing 
claufe of queen Ann, thofe pe:fons who 
ean claim under the more general un- 
conditional words of queen Ann, will 
never certainly attempt to eftablifli 
their claim under the 2sth of Edward 
aeisebui the 4th of George 2d; hath 
the effect of throwing feveral perfons 
out of the benefit or operation of thefe 
three later ftatutes, then it becomes a 
matter of the moft important confe- 
quence to individuals, to know the 
true fenfe, meaning, intent; operation, 
arid effect of the 25th of idward 3d: 
for fuch as it was to our anceftors who 
paffed it in the year 1349, fuchis it to 
their pofterity at thisday, 434 years 
after it’s paffing into a law, to all in- 
tents, conftructions, and purpofes what- 
foever. 

My lord Coke in his report of Hey- 
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don’s cafe,* tells us, that the court of 
exchequer unanimoufly refolved, “ that 
“‘ for the fure and true interpretration 
“ of al] ftatutesin general, (be they 
“© penal or beneficial, reftrictive or en- 
“larging of the common law) four 
“¢ things are to be difcerned and confi- 
“dered. ft, What was the common 
“ law before the making of tiresact. 
“od, What was» the wmifehieienaede- 
“ fect, for which the common law did 
‘¢ not provide. 3d, What remedy the 
«¢ parliament hath refolved and ap- 
“ pointed to cure the difeafe of the 
** common-wealth. And 4th, the true 
“ reafon and remedy : and then the of- 
“ fice of all the judges is always to make 
*¢ fuch conftruction, as fhall fupprefs the 
‘‘mifchief and advance the remedy, 
‘** and to fupprefs fubtile inventions and 
“ eyafions for continuing the mifchief 
“ »ro private conunodo, and to add force 
and life to the cure and remedy, ac- 
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“€ cording to the true intent of the ma- 
“‘ kers of the act pro bono publico.” 

The rf of thefe points czrries it’s 
evidence upon the face of the act it- 
felf : it is therefore neediefs to recur to 
other proofs or authorities ; the act ex- 
prefsly fays, that by the common law 
before the making of the act, the chil- 
dren of the kings of England, in what- 
foever parts they were born, whether in 
England or elfewhere, were able ‘to 
bear the inheritance of their anceftors : 
and fo far is the act merely declaratory 
as we before obferved. But as to the 
children of fubjects born out of the lige- 
ance of the crown of England, although 
the act does not fay in exprefs words, 
what the common law was before the 
making of the act, yet it as evidently, 
imports it by implication, as. the moft 
exprefs words could have faid it. It 
appears then by the act, that by the 
common law, every child (except the 
king’s children) born out of the lige- 
ange of the crown of England, was an 
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alien: otherwife why find it neceflary 
to naturalize the perfons named in the 
act, and all future generations under 
the fame cirumftances, by thefe words, 
<¢ Shall be from henceforth able to have 


fa 


‘ and enjoy their inheritances after the 
« death of their anceftors in all parts 
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‘within the ligeance of England, as 
<¢well as thofe that fhould be born 
‘© within the fame ligeance ?” Now the 
difference here pointed out between . 
perfons born within and without the 
ligeance of the crown of England, is, 
that the one by the common law, was 
capable of taking and enjoying an 
eftate of inheritance in England, and the 
other was not. [t is without queftion, 
that the ability to take and enjoy an 
inheritance in England, comprizes the 
full extent of the benefit of being a na- 
tural born fubje@, to all intents, con- 
ftruGions and purpofes whatfoever. 
Thus in the following cafe:* “ Hull 
“¢ and his wife brought a writ of dow- 
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“er: the tenant pleaded that the fee 
** was an alien: the demandants reply,’ 
** that in the reign of Henry 4, fhe was 
© enabled by act of parliament to pur~ 
‘‘chafe lands, tenements, &c. with 
<¢ which reply the defendant’s council 
“ refted fatisfied, as if the replication 
‘* expreffed it fuificiently that fhe was 
<¢ naturalized, and thererpon demand- 
cae vie.” 
' Altho’ it miay appear to fome perfens 
unqueftionable, that by the common 
law of England, he only was a natural 
born fubject, who was actually born 
within the ligeance of the king of Eng- 
land, yet have fome eminent lawyers 
been of opinion, that this {tatute of the 
25th of Edward 3d, is merely declara~ 
tory of the. common law :* and for 
this. reafon it behoves the author to be 
very explicit in his reafons for fup- 
porting the contrary opinion. 


* An opinion of the late Mr. Pigott, written ix 
in 1732. And the before mentioned ancient ma- 
nufcript, 
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It is obferved by the author of a dif: 
courfe coucerning treafon and bills of 
attainder,* that until the reign of Hen- 
ry the sth, the method of making ads 
of parliament, wasthis, “* A bill in the 
“Cnature of a petition was delivered 
“to the commons, and by them fent 
“upto the lords; aud there it was 
‘* immediately entered upon the lord’s 
“ rolls, where the royal affent was en- 
“tered alfo: and upon this as upon a 
‘‘ ground work, the judges ufed at the 
“end of the parliament to draw up the 
‘¢fubftance of the petition and anfwer, 
- into the form of a ftatute, which was 
“afterwards entered upon -the ‘rolls, 
“called the ftatute rolls, which were 
“ diftin& from thofe called the lord’s 
‘¢ rolls, Gyariiec parliament’ 5 rolls. Up- 
‘© on the ftatute rolls, neither the bill 
“ nor the petition from iac commons; 
< nor anfwer from the lords, nor royal 
“‘ affent were entered ; but only the 
“ ftatute as it was modelled and drawn 
‘‘up by the judges. From this it is 


é 
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« manifeft how neceffary it is to perufe 
“ the petition upon which a ftatute is 
“drawn, in order to underfland an 
“ old act of parliament.” 

The act of the 25th of Edward 3d, 
actually refers to the petition which 
was put in the parliament in the 17th 
year of his reign, but was not then wholly 
afjented to: in fact it was at that time 
admitted and wholly affented to, that 
the children of the kings of England, 
in whatfoever parts they were born, 
whetherin England or elfewhere, were 
and fhould be capable of inheriting 
-their anceftors in England: but as to 
the children of Englifh fubjects born 
abroad, it was found fo difficult 
to make and ordain a proper Jaw upon 
the fubject, that they were then con- 
tented to recommend it to the ferious 
confideration of the sreat men, pre- 
lates, commons, and lawyers, how 
fuch an act fhould be framed; as ap- 
pears by the petition preferved among 
the records of the tower, and publifh- 
ed by Sir Robert Cotton. “ Pour ceo 
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“ que avant fes heures gtand doubt ct 
‘¢ difficuitie ont eftre entre Tes grandees 
“¢ de ceft roialme et Jes commions aufi 
‘“ bien gentes de le commune et autres, 
‘< {i les enfans que foient nees in partes, 
“ ouftre Je mere Gevicntmpormmctl-aec 
“leures apres lecerm temleunseaneer 
“tors in Angliterre, pur caufe que 
“certain ley na pas Citres(Gmmeeo or- 
‘«¢ deyne fe in arrere oy fuit demaund 
“ per le archeveiq: de Games: touts 
“les prelats et 9emies Smactems in ce 
“‘ parliament, fi les Cm¥aus@netne fie ur 
‘le roy que foyent nees en partes, &c. 
‘Cen la ley ferioint inheritors en Angli- 
“ tempe, lex ques preistesmer uments 
«¢ chefcunger Jul examines; Waaverait 
<* leurstrelpons d@itie Aceereermaic il 
““ nad nul manner de doubt que les 
“‘ enfantes notre lieur Memnoy ‘qualque 
“parte que ilsHoiens pees, apanceqa. ia 
‘* merr ou par de Ja, poit heretage de 
“leurs auneeftors: Siiesgiqnant » dux 
‘* enfantes des auters il eft que advife 
‘* ales aux dits prelats et grands et auxi 
“ sents 


« 
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“¢ gents de Iey illonques, prefents, que 
““qiagavciie cicubts teils acts fi de- 
“¢ bates on impeachments foint mifes en 
“ Jour heritages ils conviendront molt 
‘ apenfor a ut gue certain ley fur ceo 
f‘ (eeoulesne ct ceit materic autre 
F foitomiutenecite im Je prefens notre 
“ feiurle roy et pereux touts uniment 
‘¢ accord et affenter comme de fouth, 
iomadeuaufautes.que notre ficur le 
yoy iluy ad doubte ne difficulte que 
Sale sae forront inherits de quel.parte 
Same Miewioit) pees; ct en droit des 
fcautnessemants accorde et in ceft par- 
plement. cue ilsfpit.nces en Je fervice 
<* Je roy-mes pur ceo que le parlement 
“ et ore de parter, et ceft befoigne de- 
‘¢ maund grand avifement et bon deli- 
‘Sieration, concert el {fe purra meux 
‘? fame et plus fuerment per ouftre 
‘toyeamainere de, impeachment cy, 
<¢ eft accord, que le fefansde le ftatute 
Sec C@emeeerciiaine, taique |’au 
“¢ prochin pariement, iffent que ouftre 
“¢ gue tems chefcun penfe com ferra en 
‘¢ ley purra eftre ordeyne, et fur ceo 

H 2 ; «< font 


. 52 5 


“ font les juftices et autres fages cliarges 
“¢ per le roy et per les@mancte 

The preamble of this petition {peci- 
ally fets forth, that the difficulties had 
arifen upon the point pur caufe, que cer- 
teyn ley na pas efire fur ceo ordeyne: a 
certain proof, that no law then fubfifted, 
which gave the right of inheritance to 
perfons born out of the ligeance of the 
king : and if any fuch there was, whence 
could arife a dificulty in framing a fta- 
tute mcrely declaratory of the old law ? 
And in fact, if there had been any donbt 
at that time actually conceived, whe- 
ther the children of fubje&ts born out 
of the ligeance of the king were by the 
common law capable of inheriting their 
anceftors in England, it would have 
been recommended to the prelates, 


peers and lawyers then prefent, to af-. 


certain, what the law of the land was in 
that refpect: and uot, how they fhould 
frame a proper law upon the fubject. 
Sue certeyne ley fur cco feit ordeyne: et 
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cof? befoigne demaund grand avifement & 
bon deliberation, conent el fe purra meux 
faire, et plus fuerment per ouftre tont mai- 
nere de impeachment, &°c. 

The next point to be confidered ix, 
what was the mifchicf and defect, for 
which the common law did-not provide. 

-My lord Coke obferves, * “that the re- 

“ hearfal or preamble of a ftatute is a 
““ good mean to find out the meaning of 
-““ the ftatute, and as it were a key to 
Popen the underianding thereof.” 
The firft thing which the legiflature 
then had in contemplation was, that 
great mifchiefs and damages had happened 
to the people of the realm of Eng- 
Jand, as “well becanfe ‘that the Tas 
tutes ordained before that time had 
not been holden and kept as they 
ought to be, as becaufe of the mor- 
@al@peltiience “hat had then lately 
reigned? 

From the firft of thefe confiderations, 
Mean deduce no -fpecia) emctive in 
a 

* Co. Lit. 79. 
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the legiflature for pafting this ftatute in 
particular, more than any other beneficial 
and popular act. * ** It appears from the 
‘ hiftery of thofe times, that king Ed- 


ao 


‘ward the 3d. granted above twenty 


Lay 


‘ parliamentary confirmations of the 
“ ereat charter: and thefe conceflions 
‘¢ were commonly appealed to, as proofs 
“‘ of his great indulgenee to the peo- 
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‘ple, and his tender regard to their 
‘‘ }iberties. But thé contrary prefump- 
tiun. is much more natural. If the 
_ maxims of. Edward’s reign had not 
** been in general fomewhat arbitrary, 
‘* and if the great charter had not been 
frequently viclated, the parliament 
‘““could never have. applied for thofe 


“ frequent confirmations, which could 


«es 


ee 


add no force to a deed regularly ob- 
“ ferved, and which could ferve'to no 
“ether purpofe, than to prevent the 


‘* contrary precedents from turning in- 
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“toa rule, and acquiring authority.” 
Such frequent confirmations were then 
in fa& as ufelefs and nugatory, as if an 
annual aét were now to pafs for the 
confirmation of the great charter: the 
humour of thote times, (in which the 
houfe of commons ieemed firft to have 
acquired any degreé cf confequence or 
refpect) required repeated and exprefs 
promifes for the obfervances of all the 
laws, in which the liberties or advan- 
tages of the people were involved. I 
take thefe firft words of the preamble 
then, to import no more, than as a po- 
pular aét was intended to be paffed, it 
fhould not be violated as others of the 
like nature had been ; by which means 
the mifchief and damages done to the 
people by the violation, exceeded the 
advantages derivable from the obferv- 
ance of them. 

The mext*cenfideration, which the 
legiflature had inthe preambic to this 
ome, was*becaale of the pefiilence 
that late reigned. In the preceding year 
@ deltructive peftilence pervaded this 


king- 
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kingdom, after having ravaged almoft. 
all Europe, and fwept away in fome 
few months about one third part of 
the inhabitants of this ifland.* s0000 
perfons are faid to have died of it in 
the town of Norwich. Now as the 
welfare, power, and profperity of a 
ftate confift in the number, induftry, 
and abilities of it’s fubjets; fo never 
could amore feafonable occafion have 
prefented itfelf for enlarging the bene- 
fit of the common Jaw, in favor of thofe 
children of Englifh parents, who were 
or might be born out of the ligeance of 
the king of England; and who by 
fuch their foreign birth, were by the 
common law excluded from thofe inhe- 
ritances, which very probably now 
(had they been capable of enjoying 
them) would have devolved upon 
them, by the deftructive effects of this 
fatal peftilence. The mifchiefand defed 
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therefore, for which the common law did 
not provide, was now become more vi- 
fible and more felt than at any time 
before, and confifted in this, that 
the heirs of the blood who otherwife 
(according to the lew of the land) 
would have aright to inherit their an- 
ceftor’s lands, were by their foreign 
birth precluded from that benefit, and 
rendered ufelefs members, and perhaps 
enemies tothe ftate. This muft have 
caufed jealoufies and differences in pri- 
vate families, and a public detriment 
to the fovereign and the ftate. Andifa 
perfon, by refiding in a foreign coun- 
try for the conveniency of commerce, 
fhould have acquired a fortune fuflfici- 
ent to purchafe an eftate of inheritauce 
at home, the very means by which he 
acquired the fortune, would be the 
caufe why his iffue, whom he may 
have had born abroad, could not 
fucceed to his inheritance : and thus 
the fruit of many years labour and in- 
duftry, might by the beggary of his 
own polterity, only encreafe the opu- 
, q lenge 
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lence of a wealthy lord, or of the 
crown, by the efcheat of the Jand 
for want of an heir. 

The 3d thing to be confidcred, is, 
what remedy the parliament hath refolv- 
ed and appointed to cure the difeafe of the 
common wealth. ‘The king’s children 
uot being fubject to the difeafe, are de- 
clared to be ont of the neceflity of the 
remedy. At this early period, indivi- 
duals had not learnt to apply to parlia- 
ment for private redrefs or affurances : 
{carcely indeed had the legiflature 
adopted a fyftematical mode of enacting 
publie acts. However, being in this in- 
{tance fenlible of the urgency of the 
evil and the neceflity of a remedy, they 
wifely extended the benefit generally to 
all future generations; and in order to 
carry the remedy back to thofe, who 
had contracted the difeafe, during king 
Edward the 3d’s reign, before the paf- 
fing of the act, Henry, the fon of John 
de Beaumont, Elizabeth, the daughter 
of, Guy de Bryant, and Giles, fon of 
of Ralph Dawbeney, were naturalized, 

and 
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anda power was vefted in his then 
majefty, to encreafe the number inde- 
finitely of fuch, as fhould be admitted 
natural fubjeéts, though born under 
fimilar circumftances, by only naming 
them, and other which the king will name. 
Tneed but obferve once more for all, 
that here the remedy applied fufficient- 
ly denotes the difeafe : for vain would 
it have been to naturalize fuch perfons 
by act of parliament, who were alrea- 
dy natural born fubjects by the com- 
mon law. ‘There does not appear in 
our books one act of parliament, before 
this, by which any alien was natura- 
lized, or as this ftatute of Edward ed 
expreffed it, made capable of demanding 
an inheritance within the ligeance of the 
king of England. 

Now for the full elucidation of the 
4th point, viz. the true rea/on and re- 
meay ; it will be neceffary for me to 
dwell minutely upon each phrafe of 
the following claufe : fince under this 
claufe the right of being a natural born 
fubject of England, hath been claimed 
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parents, for about four centuries; and it 
may ftill continue it’s operation, what- 
ever itbe, to feveral individuals until 
this prefent hour. 

Thefe words of fuch momentous im- 
port and confequence, are, And that 
& all children inheritors, which from 
“ thenceforth fhall be born without the 
<¢ ligeance of the king, whofe fathers 
‘¢and mothers at the time of their 
“birth, be and fhall be at the faith 
é¢ and ligeance of the king of England, 
“ fhall have and enjoy the fame benefits 
“and advantages, to hive and bear 
é¢ the inheritance within the faid’ Hige- 
é¢ ance, as the other inheritors afore- 
“(aid in time to come; fo always 
“¢ that the mothers of fuch children do 
«nafs the fea by the licence and wiils 
‘6 of their hufbands.” 

By thefe firft words, al! children in- 
heritors, the legiflature did certainly 
mean no other defcription of perfons 
than thofe, who were in it’s contem- 

plation 
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plation at the time of making the law, 
and confequently Hable to the difability, 
which it meant to remove, and capa- 
ble of receiving the benefit and advan- 
tage, which it meant to grant. Still 
to adhere to my lord Coke’s rule, we 
will recur to the ftatute itielf in the 
firft place, which in the preamble faith, 
© Phe -becanfe,,fome people be in 
“doubt, ifthe children born in parts 
“ bevond the fea, out of the ligeance 
“ of England, fhall be able to demand 
** an inheritance within the fame lige- 
“ ance.or not ;” therefore it was fub- 
mitted to the confideration. of the 
legiflature, whether or no fuch per- 
fons fo born. beyond the fea without 
the lizgeance of England, fhould be 
made capable of demanding an inheri- 
tance within the fameligeance ; and the 
refult of their deliberation and confide- 
ration, was a general naturalization act, 
by which they were in future enabled 
to have and to bear an inheritance in 
England, and confequently to demand 
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it. Foran alien then was and ftill 
is, as we have before feen, incapa- 
ble .of bringing a real aétion for 
lands of inheritance in England ; and 
that, becaufe he is effentially precluded 
from the enjoyment of them ; the law 
nihil operaiur fruftra, and therefore will 
not caft a defcent upon a perfon, who 
is by law difabled to enjoy that, which 
otherwife might have devolved upon 
him. The perfons therefore intended 
to be benefited by this aét, are indif- 
putably fuch, who before it paffed, 
were by the old law difabled from de- 
manding an inheritance in England, by 
reafon of their having been born out of 
the ligeance of the king of England ; 
but not generally every perfon who was 
fo difabled, but fuch only who could 
have and enjoy their inheritance after the 
death of their ancefors ; which implies 
that the perfons to be benefited by the 
a&, muft have had anceftors in Eng- 
land, from whom the eftates fhould 


defcend: and confequently that every 
perfon 
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perfon, who has any anceftors, from 
whom. he could inherit, if born in 
England, fhall when born out of the 
king’s ligeance, of natural born fubjecis, 
claim the benefit of this act. For the 
obvious purport of the act, was to re- 
move that difability, which fuch chil- 
dren having anceftors inheritable in 
England, incurred by their foreign 
birth : fo that when benefited by the 
act, they fhould ftand precifely in the 
fame condition, as if they had been born 
in England. Iftherefore we can fet- 
tle, in what manner, and how far per- 
fons born abroad would have been ena- 
bled, before that flatute, to demand 
their inheritance after the death of their 
ancefiors in Englaid, if born here, fal- 
lowing the utmoft latitude to the ex- 
ception made in the ftatute) we fhall 
at the fame inftant determine who is 
or is not to be benefited under this ge- 
neral and firft act of naturalization. It 
is an univerfally received maxim, that 
enabling and beneficial flatutes fhall be 
conftrued equitably and largely, and 
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difabling and reftrictive ftatutes, fhall 
be conftrued literally and ftrictly. 

It is beyond a doubt, that no child 
born abroad, whofe father and mother 
were aliens at the time of the birth of 
fuch child, could claim the benefit of 
this act ; for the 1{t condition required 
by the act, is, that the father and mo- 
ther fhall be at the faith and ligeance 
of the king of England, which evident~ 
ly cannot be faid of aliens: nor could 
fuch a child of alien parents, although 
born in England, be'properly faid ta 
be able to demand his inhertiance after 
the death of his anceftors : for his father 
and mother being aliens could have no 
eftate of inheritance in them, nor could 
he derive a title to any higher anceftor 
but through the father or mother, and 
this could not be done at that time ei- 
ther by the common law or by ftatute ; 
and yet fuch child of alien parents, born 
in England, was ‘by the common law of 
the land, capable of taking an eftate 


by purchafe and of tranfmitting it by 
defcent. 
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defcent to his own pofterity: and in 
fact, his not being able to demand the 
inheritance of his anceftors does not 
proceed from any actual difability in 
himfelf to inherit, but becaufe he can- 
not derive his title except thro’ his fa- 
ther or mother, neither of whom the 
law takes notice of in cafting a defcent: 
but his blood has in it, the fame heri- 
table quality, as if his father and mo- 
ther had been Englifh: for that quali- 
ty comes not to us from our parents, 
but folely from the place of our birth: 
* and therefore fuch child of alien pa- 
rents born in England, may inherit his 
brother or any other ccllateral anceftor, 
where his title is not derived through 
either of his alien parents. ‘This diff- 
culty or objection to his claiming thro’ 
his alien parents was removed by an 
act of king William, - made in the 
year 1700, Which although it produ- 


* Gedfrey and Dixon Cr. Tac. 539. 
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ced no alteration in the effects of the 
25th of Edw. 3d. yet, by introducing a. 
change in the common Jaw of defcents, 
it becomes fo connected with the fub- 
ject of this inveftigation, that it will 
be neceflary for me not to pafs it over 
unnoticed. ‘* Whereas divers perfons 
‘* born within the king’s dominions 
“© ave difabled to inherit and make their 
“ titles by defcent from their ancef- 
*‘ tors, by reafon that their fathers and 
“ mothers or fome other anceftor (by 
“whom they are to derive their def- 
“ cent) was an alien and not born with 
** in the king’s dominions: for reme- 
‘‘ dy whereof it is enacted, that all and 
*“ every perfon or perfons, being the 
** king’s natural born fubje& or fub- 
*« jects within any of the king’s realms 
“‘ or dominions, fhall and may lawfully 
‘ inherit and be inheritable as heir or 
‘** heirs to any honours, manors, lands, 
“tenements or heriditaments, and 


** make their pedigrees and titles by 
; “ defcent 
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§* defcent from any of their anceftors 
lineal or collateral, altheugh the fa- 
“‘ ther and mother or fathers or mo- 
** thers or other anceftor of fuch per- 
‘fon or perfous by from through or 
“under whom, he fhe or they fhall or 
“ may make or derive their title or pe- 
(“digree were or was or is or are or 
© fhall be born out of the king’s alle- 
“Siagec, sand jout of his majefty’s. 
<¢ realms and dominions, as freely fully 
€ and effectually to all intents and pur- 
“¢ nofes, as if fuch father or mother or 
“ fathers or mothers or other anceftor 
s¢ or anceftors, by from thro’ or under 
“whom, he fhe or they fhall or may 
“ make or derive their title or pedi- 
“© gree had been naturalized or natural 
“ born fubject or fubje&s within the 
‘¢ king’s dominions.” 

Now as this act of K. William hath 
mo eaxgerseancrerence to the 29th of 
Edw. 3d, or containcth not a word 
about children born abroad having a 


right to demand an inheritance in Eng- 
K 2 land, 
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land, fo it can never be taken to have 
either cniaryed or reftrained the natura- 
izing act of Edw. 34, but leaving that 
act, as welias the common law to work 
its own effedt, in vefting the general 
right or capacity to inherit in indivi- 
duals, it produces that effential altera- 
tion in or rather contradiion to the 
common law of the lend, in cafting def- 
cents, which argues no great depth of 
confideration or legal knowledge in the 
framers of the a&t: and it is a matter 
moft furprizing indeed, that a fatute fo 
fraught with nifchief and fo repugnant 
to the jubfifting rules of the common 
law, fhould have remained for the great- 
eft pait of an enlightened century unal- 
tered and unrepealed. And hereto 
may be jufliy applied the reimark of the 
late judee Blakeftone *, ‘Tat it 
‘hath been an ancient obfervation in 
“* the laws of England, that whenever 
“° a ftanding rule of law, of which the 
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“ yeafon perhaps could not be remem- 
“ bered or diicerned, hath been wan- 
“tonly broken in upon by ftatutes or 
“ new refolutions, the wildom of the 
“ role hath inthe end appeared from 
‘¢the inconveniences, that have fol- 
(lowed tie Innevation.” 

foececer iron the exprefs wards 
of the preamble to king William’s fta- 
freer bp; tle common law, a per- 
fon, though born within the king’s domi~ 
gions, was difalled to inherit and make 
his title by defcent from his anceftor, aE 
his father or nother, or other anceftsr, 
by whom he was todzrive his defcent was 
an alien: and the rule of law is Rill 
the fame that it ever was, that an alien 
{s not noticed by the law, in tranfmit- 
ting adefcent, according to the opinion 
of the court, in the famous cafe of the 
earl of Holdernefs, under the name of 
Coliimgssood am* Pace, in which the 
fenevehicf batnewalerconcurred in npi- 
nion With 7 of the judges, againft 2 in 
thevexeneque: chamber, ina very Irng 
and learned argument: to which we 


fhall 


s 
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{hall frequently have future occafion to 


refer. “ Hf the eldefidfione angaligy, 


‘ the law takes no notice of him; and 
“« therefore as he fhall not take by de- 
« {cent, fo he fhall not impede the de- 
& {cent to his younger brother.’’? And 


again,t fpeaking of the natural born 


fons of glien fathers, he fays, ‘* for as 
“ they are difabled to make refort to 
“‘ their fathers, (that is to derive their 
“‘ rheir title either from or thro’ their 
« fathers ) yet do they receive fuch 
‘Ca quality from their fathers, as 
entitles them to be efteemed fons, 
‘‘ and therefore may be heirs to the 


n 
Lat 


‘‘ mothers, as was agreed.” Now al- 
though this act of king William gave 
a right to the fon of an alien father to 
have refort to his father, if he chofe to 
make out his claim, ftill the operation of 
the common law remained the fame; and 
in the cafe above ftated, upon the 
death of the father, the law (notwith- 


Ss Vent. + Sid. 200. 


ftanding: 
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ftandine the exifténce of the eldeft 
fon) didin reality take no notice of 
him, but actually caft a defcent upon 
the younger: although the eftate fo 
caft upon the younger fon by the com- 
mon law, was certainly defeafible by 
the eldeft fon, by force of this f{tatute 
of king William. To fhew the unli- 
mited extent of the mifchief, with which 
this ftatute was fraught, we need only 
recur to the above ftated cafe of a fa- 
ther and two fons, the elder alien, 
the younger a natural born fubject ; 
If the elder brother, at the diftance 

of 30 years, marries and dies, and 
his wife is delivered of a child in 
England, after the law had caft the de- 
{cent of the eftate upon the younger 
brother, by the death of the father, 
then by the force of the ftatute of king 
William, the child of the elder brother 
may derive and make good his title to 
the lands of his grandfather, through 
his father, though an alien, and fo 
defeat the eftate of his uncle, which 
the law caft upon him, even before the. 
~ birth 
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birth ofthe claimant. However during 
the {pace of 52 years, thefe mifchiefs 
were either not feen or not remedied : 
until by an act of his late majefty,* the 
chief part of the inconveniency was re- 
moved, 

The att necites, jthat,—% Mameneas 
“‘ many doubts and inconveniencies may 
*¢ arife upen the faid recited att (of 
‘king William,) in cafe of perfons 
‘¢ gaining Capacities to inherit and de-. 
“* rive their, pedigrees by, virtue of the 
“ faidrecitedact, after the death of their 
*¢ auceftors, to whometheys@iaimro jee 
*‘ heirs, whereby eftates well velted by 
we defcent, mortgages, purchafes, and 
*‘fettlements, duly made, may be de- 
‘* feated ; for remedy wieneor meee. Se 
‘is enacted, that the faid flatute of 
“© William 3d, fhall not extend or he 
“deemed, taken, or conftrued to ex- 
‘ tend to give any right or title to any 
‘ perfon or perfons, to inherit as heir, 
‘* or heirs, or coheir or coheirs, to any 


~ 


wgeren dying, feized of any manor’) 
lanes, terenyents, or hereditaments, 
“in pofiefion, reverfion, or remain- 
“der, by enabling any fuch perfon cr 
*- perfons, to claim or derive his, her, or 
“ their pedigree, through an alien an- 
P ceftor, or anceiters, wulefs the per- 
** fon or perfons fo claiming or deriv- 
S ieeeissminer, or their title, as heir or 
- ietrs, coleir or colreirs, was or were, 
© or fhall be in being, and capable to 
Etats (Me tame eiiate, as heir or heirs, 
- comeir ercoheirs, by virtue of the 
<¢ faid ttatute, at the death of the per- 
“‘ fon who fhall fo laft die feized of fuch 
<< manors, lands, tenements, or here- 
“ ditaments, and te whom he, fhe, or 
“ they fhall fo claim to be heir or heirs, 
| cerem er coheirs, by force of the 
“ faid fatute.”’ 

But we muft return to the confide- 
ration of the words of Edward the 3d: 
children inheritors, is a genera! defcrip- 
tion of all children capable of claiming 
and enjoying an inheritance, without 
{pecifying in what particular country 

lL this 


{ @ } 


this capacity fliall aTie becante 

therefore neceffery to reftrain this ge- | 
neral and unconfined meaning, leaft the | 
ftatute fhould be pleaded generally by | 
say fecitimete ‘child @f,eiy ‘country, 
who was capable of inheriting his an- | 
céfter’s landed preperty : Same Tatts 
therefore confines the benefit to fuch 
children only,’ whofe fathers and mo- 
thers were at the faith and ligeance of J 
the king cf England, at whe tere of 
their birth: thus readmitting to the 
participation of our laws and conftituti- 
on, thete perfons, who had only, as it 
were, accidentally loft the benefit and 
protection thereof, by their foreign 
birth ; although by every tie of con- 


; 
{anguinity and fociety, they miuft be 
fuppofed to poffefs an affection and re- 
gard for their country and govern- 
ment: fo that thus naturalized, they 
might beceine in fact and law, as well 
as in Weart and {pitit, Semnaerre 

Labyeces. 
Thus it is clear from the different 
parts of the fame fatute, Thame child 
of 


Cm} 
of alien parents bern cut of the ligeance 
of the king of Mngland, cannot be in- 
cluded in the words chi/dren inicritors, 
who are intended to be benefited by 
the ftatute. In fhort, the plain moderna 
Englith of thofe words of the 25th of 
Edward 3d, feems to be neither more 
or lefs than the /egitimate children of all 
britifh fubjeds: it is evident, that the 
legiflature had the circumftance of their 
legitimacy in contemplation, by fpe- 
cially providing how the contrary 
fhould be proved, if alledged againft 
them: and it is conclufive from what 
has been heretofcre proved, that ro 
perfon out of the ligeance or dominion 
of the king, can owe him faith or lige- 
ance, befides his own fubjects, who 
are therefore called his liege fubjectsor 
liegemen ; and that fuch liege {ubjects, 
in whatloever parts they may be, or 
whatfoever engagements they may have 
affumed to foreign powers, muft uecef- 
farily remain at the faith and lige- 
ance of the king ; for every man by his 
birth in this country, becomes a liege 


ik Z fubject ' 
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fubject to our king, nor thall he by any 
at&t of his own ceafe to be fuch a fub- 
ject, while he has life. 

A battard, fays “bietleton,#) “Is 
“ guafi nullius filius, becaufe he cannot 
‘‘ be heir toany ;” thenemremiueh cam 
never be called chz/dren inkeritars, even 
if born in England, for they cannot by 
poffibility have any anceftor lineal or 
collateral: and indeed the act makes a 
fpecial provifion how the battardy of 4 
children born abroad fhall be proved. 
And yet may a bafterd born in iing- 
land, take lands by purchafe, aud be 
inherited by and through the chil- 
dren of hisown body. 

Had the 4th of Geo. the 2d. never 
paffed, it would have here been natu- 
aal co conclude generally, that every 
child whole father and mother were 
not aliens, or who continved to owe 
the debt of allegiance to our king even 


* Lit. Seét. 188. 
whilfk 
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whilft refiding within the ligeance of 
fome foreign ftate, might, if born 
within fuch laft mentioned ligeance, 
claim the right of being a natural born 
fubject of England under the 25th of 
Edw. 3d, and the 7th and roth of queen 
Aun. As the gthofG.2, has attempted 
to place the cnilures, born abroad of per- 
fons attainted, or liable to be attainted, 
or ferving a foreign enemy, ona the fame 
footing with the children of aliens and 
with baftards, the force and operation 
of that ftatute fhall be the fubjed of 
our future enquiry; and for the pre- 
fent we will fuppofe that it never has 
been made: in fact, it exprefsly fays 
that all fuch children thall be and re- 
main in the fame ftate, plight and condi- 
tion to all intents, conftructions and 
purpofes whatfoever, as they would 
have been in, if the faid acts of the 7th 
of Ann and the 4th of Geo, the 2d had 
never been made. We muft therefore 
in deference to this flatute of the 4th 
of Geo. 2d, examine whether the words 


ghildren 
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children inheritors in any (bape exclude 
the children of fuch parents, who are 
defcribed in-the 4th of Geo. adi viz: 
the children of fathers, 1. attainted 
ef high treafon, 2dly. liable to the pen- 
alties of high treaf-a or feleny for re- 
turning into this kingdom or Treland 
Without licence, and 3dly, engaged in 
the furvice of a foreign power at enmi- 
ty with the crown of Great Bri- 
vein. 

it hath been faid that the law takes 
no notice of an alien * either in the 
tran{miilion or derivation of a title } by 
defcent ; + but iz is, as if fuch perfor 
had gone out of the wey, and hence oe 
fes *© § the difability that reflects trom 
“an alien to oné, that mult derive by 
“or through him,’ though he Der 
*“ chance be a natural born fugmect, 2 
Such a child then, being at the time of 


a ee 
* 1 Vent. 417. + Gro. Jac. 539 and 22 H 6, 
Doct and Stud, § Vent. 


making 
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making the flatute of Edward the 93d. 
and for feveral centuries afterwards, 
difabied by the common law to de- 
mand an inheritance within the ilge- 
ance of the crown cf England, could 
not evidently come under.the confide- 
fetion of the Eegiflaturc.. But,there 
iepa @iference made by cur law, bee 
tween the children of attainted parents 
and the children of alien parents: al- 
though to fome effets they are fimilar- 
ly fiprated. *“ Lhe law looks upon 
“a perfomattaint, as cne that itutiskes 
SSeemee wr, and therefore the eldeft 
‘Cfon attaint, overliving his father, 
* though he fhall not take by defcent 
‘Pm yemeatg bis difability, yer he 
 fhall hinder the defcent of the youn. 
“Sociven, shut if the eldefi fon be an 
Seelicm, the jaw takes no notice of 
[Soaeeand therefore as We fhalhnot 
“Malemoyeicicent, fo he fhall not ‘imn- 


Smede the wefcemt to his younger 
eeevother.” 


ec 
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My lord chief baron Hale in his ar- 
gument upon the aforefaid cafe of the 
earl of Holdernefs throws the whole 
matter into the cleareitiight) = the 
“¢ divifion of defcents is of two kinds: 
‘ eft, lHitfeal as from tic faemenssor 
‘< grandfather, to the fon or grandfon ; 
“¢ fecondly collateral or tranfverfal as 
“from brothertobrother, uncié to ne- 
“© phew or e conver/o: and both thefe 
“‘ again are of two forts: 1ft. immedi- 
‘¢ ate, as in lineals from father to fon: 
‘sadly. mediate, as in lineals from 
“‘orandfather to gramndfon, the father 
dying in the life of the grandfather ; 
‘¢ when the father is the »edium defe- 
“ rens of the defcent: 3dly. in colla- 
“ terals, from the uncleto the nephew, 
“or fromthe nephew to the uncle, 


“6 where the father is likewife the 2e- 
©¢ dium deferens.” 


It was before faid, that the children 
of alien parents could not be termed 
inheritors, becaufe they could not de- 
rive their title through analien ancef- 


tor: but this is to be underftood only 
of 


as 3 Y 

of lineal defcents mediate and imme- 
diate; not of collateral or tranfverfal 
@eteoneo mior 13 The cale ot the earl 
Froldetpe(s, it was determined * that 
if an alien had twofons born in Eng- 
land, and the one purchafe lands and 
die without iffue, the furvivor fhall 
inherit the other; and the main ground 
ef the judzment was, that the defcent 
between the two brothers was an im- 
mediate defcent. And it is there alfo 
holden “ That the attainder of a lineal 
Vanceitor fiiall* not hinder collateral 
“®dercents, aS the altainder of the fa- 
einer wal wot hinder the defcent 
“amore brothers, and “fer this caufe, 
‘¢ becaufe the father is not the medium, 
* through which the defcent between 
Seiicapyovlicrs is derived, or rather, 
* the father is wzedinim deferens fangui- 
‘¢ nem, and the brother is medium de- 
<¢ j(efoms nereaitaten.” 

“Sy; Whenever the courts of law 
«have undertaken to decide any quef- 


* Sid: 198. 200. + Vent: ubi fupra. 
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¢¢ tion concerning the incapacity of an 
“ alien, or of the confequential refults 
‘¢ that arife from it, the law hath al- 
“‘ ways been very gentle in the con- 
‘¢ ftruction of a difability, and rather 
“ contracting it, than extending it fo 
‘¢ feverely. And in Calvin’s cafe, the 
*‘ report is grounded upon this gen~ 
*¢ tle interpretation of the law, though 
“ there were very witty reafons alledg- 
“ed to the contrary.” (ii m@enetore 
we are to follow the example fet us 
by the courts of law, it will follow 
that all fuch perfons, who by the com- 
mon law would have been capabie of 
inheriting lands in England, if born 
within the ligeance of the crown of 
England, by collatera! defcents, fhall be 
included and comprized under the 
words children inheritors, (unlefs 
reftrained by the fubfequent condition 
of their father and mother being at 
the faith and ligeance of the king of 
England, and their mother having paf- 
fed the fea with the licence of her 
hufhand,) and confequently intitled to 

the 
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me rull benefit of the general naturali- 
zation att of Edward 3d, in cafe 
they thall be born without the lige- 
ance of the crown of England: for 
the capacity cf inheriting coliaterally, 
is one and the fame as the capacity of in- 
heriting lineally, and arifes folely 
from the legitimacy of blood and the 
Place or Disth: inthe cafe of a child 
of an attainted father and mother, 
what obftructs the lineal defcent, is not 
any difability or incapacity in the 
child to inherit, but the corruption of 
the blood of each parent, which ope- 
rates in them an impoflibility to have 
an heir. ‘To adopt any other idea of 
tims matter, would be as abfurd, as 
to fay, that the inability of a grantor 
to make a grant, created an abfolute 

difability in the grantee to take one. 
It muft be obferved, that we have 
hitherto only treated of fuch children, 
whofe fathers and mothers were both 
attainted. Such cafes have fe'dom 
happened; though they may happen: - 
but the cafes have been very frequent, 
M 2 where 
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where one only or the parents hath 
been attainfed. 5 If will Mieemeeneper 
therefore to dwell for fome time upon 
the confequences of fuch an attainder 
to the childsef, the attained ponent. 
Sir Mathew Hale fays * “ The confe- 
‘¢ quence of the judgment in high trea- 
6‘ fon, is corruption of blood of the 
‘party attaint: 1h” fo miieieie ares hic 
neither fhall be heir unto any perfon, 
or fhell any perfon be Wien mmcomc: 
through him: and this active and paf- 
five difability, which the law creates 
in the party attainted, cuts off every 
pofhibility, that a title fhould be derived 
to an inheritance, through that blood, 
which was.once corrupted by the at- 
tainder; and even in cafe of his obtain- 
taining a pardon, his old bood fhall not 
be reftored; but as our law beoks ex- 
prels it, he is thereby made a new 
man. ‘* But fays, Sir Mathew +f 
** Hale, reftitution wf blood in, i’s 


* trug nature and extent, cal@my gic 


o~ 


¥' ale’: p.vchiggdy + Wale’s pl. c, 1. 358, 
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¢¢ by act of parliament, and reftitutions 
« by parliament are of two kinds, one 
“a reftitution only in blood, which 
“ only removes the corruption thereof, 
“¢ but reftores not to the party attaint 
«¢ or his heirs, the manors or honours 
“loft by the attainder, unlefs it {pe- 
ciel bieextendsto it>,.tive .otlver Is a 
“ sencral reftitution not only in blood, 
“€ but to the lands.&cc of the party at- 
SC atietmt.” 

It is certain, that the doctrine of the 
relative effects of an attainder, has un- 
accountably retained a degree of ap- 
parent inconfiftency and confufion. 
For although the rules, principles and 
maxims of our law concerning them, 
are in themfelves clear and confiftent, 
and the determinations of the ccurts 
of law are pointedly decifive in con- 
firming and eftablifhing them; yet my 
Jord Coke * in his comment upon Lit- 
tleton, and after him moft of the mo- 
dern writers upon our Jaws, in deli- 
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vering their own opinions, feem to 
have taken it for a fettled point, that 
the effects of an attainder were to cor- 
rupt the blocd, not only of the attaint- 
ed perfon himfelf, but of all above him 
and about him and of his children born 
at the time of his attainder. “ But * 
“ by the pardon he was as a new crea- 
“ture, fanquam filius terre, whofe 
“blood upwards remains corrupted : 
“ but for the iffue had after the pardon 
« he is inheritable to his father 5 and if 
§* his father had iffue before the par- 
“don, and had iffue alfo after and 
‘ dieth, nothing can defcend to the 
<¢ youngeft, for that the eldeft is living 
“and difabled. But if the eldeft fon 
“ had died in the life i the father 
‘“without iffue, then the youngeft 
‘* fhould inherit.” Such is the doc- 
trine laid down by my lord Coke and 
adopted by moft fubfequent writers: 
it becomes effentially neceflary for our 
purpofe to examine how far it be ef- 
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tablifhed or defeated by the determi- 
nations of the courts on the moft fo- 
lemn occafions. 

It is admitted by my lord Coke, as 
wellas by all other writers upon our 
laws, that the perfon, whofe blood is 
corrupted, can neither have an heir or 
be an heir: but if the blood of thofe 
above the attainted perfon, about him and 
of his children be corrupted by the at- 
tainder, then can none of them either 
Wave an heir or bean heir: but the 
contrary hath already appeared, and 
willmore fully appear hereafter, viz. that 
the father, brother, uncle, and fon of 
an attainted perfon, are to all intents 
and purpofes, capable of being heirs, 
and having heirs, lineajly and collate- 
rally, and that indefinitely as to all 
perfons whomfoever, except where it 
becomes neceffary for them to refort 
to the blood of the attainted perfon, in 
order to derive their title to the inhe- 
yitance. By the attainder of a father, 
his moft remote poflible heir is as much 
affected as his eldeft fon: they are 

both 
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both for ever barred from taking an 
eftate of inheritance, from or through 
him ; but remain equally capable of 
taking an eftate by defcent, from and 
through all other perfons indefinitely. 
Every perfon, fays Siderfin,* in re= 
porting my lord cnief ‘baron Hale’s ar-’ 
gument, in the famous cafe of the Earl 
of Holdernefs, has the like natural’ 
blood, which he receives from Adam ;' 
but itis the municipal law, which gives 
the ‘heritable capacity : fo that in 
England, it is the place of the birth 
joined withthe natural blood, that gives 
the enabling quality to inherit: yet this’ 
natural blood muft procced from fuch 
kindred as our law takes notice of : fo 
aperfon born before marriage, hath 
not in him fuch blood, as our law takes’ 
notice of, and therefore can he inherit 
to no perfon : a baftard then muft be 
the firft of his family ; for he cannot 
by poflibility derive his title higher ; 
for he can have no anceftor lineal or 
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Ceem@peral. “© But it is not foin the 
fete or the Yhn of an alien, or of a 
S@peitent@etainied; for as they are dil- 
Seed rommeice 1clort to their fathers, 
“mee they receive fuch a quality 
“mom teeir fishers, as intitles 
[Saemieeobelciteemedions, and there- 
** fore may be heirs to their motheis, as 
"es agmm@ei. And foslord Cocke in 
“* faying, thatthe /anguis duplicatus was 
Ca@molmelym@requilite in every heir, 
** confutes himteif, as appears vy this 
*ellait cage” 

As the father then before the attain- 
der did not give the heritanle capacity 
tone Dlood of the fon, but the place 
of his birth, fo dses he not by his at- 
tainder communicate unto, or create 
any difabling quality in the blood of his 
fon.* ‘The cafe put by my lord chief 
Dagemeeiiale, and agreed to by the 
COMp@miemepomiediy decifive. <‘* Ihe 
‘¢ srandfather and grandmother, both 
““almens, Or attaintcd of treafon, have 
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“ Taine, the father a Denizen, who hath 
‘¢ iffue, the fon a Denizen, the fon fhall 
‘¢ be heir to the father, notwithftand- 
“ftanding the difability of the grand- 
“father : for they are not medi? ante- 
‘ ceffores between the father and the 
‘6 fon, but paramount ; and yet all the 
“ blood the father hath, he derived 
“ from his difabled parents.” 

And again, “ If the father @e at- 
¢¢ tainted, the blood of the grand- 
<¢ father isnot corrupted, no nor the 
<‘ blood of his fon, though he could 
‘not inherit him, but only the blood 
‘© of the father: but that corruption of 
“ blood in the father draws a con- 
‘¢ fequential impediment upon the fon 
“© to inherit the grandfather, becaufe 
‘¢the father’s corruption of blood ob- 
“ ftrudts the tranfmiffion of the heredi- 
‘« tary defcent between the grandfather 
“ and thefon. And here we muft take 
‘¢ notice of a great diverlity between a 
s¢ difability in the blood and a bar.” 

This willaffuredly fufice to prove 
beyond any doubt, that the child of 

an 
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an attainted father, is by the law of 
this country capable of inheriting either 
lineally or collaterally, wherever he is 
not obliged to derive his title through 
his attainted father. For if fuch fon, 
by being a legitimate child, and born 
in England, is capable of inheriting ge- 
neraily, wherever there is no particu- 
lar bar: it follows that he fhall cer- 
tainly inherit the lands of his mother, 
unlefs the attainder of the hnfband 
fhould caufe a bar, or as lord Coke faid 
before, unlefs by the attainder all the 
blood is corrupted, absve him, about him, 
ec. And if this do&rine fhould be 
admitted, then muft it again be faid, 
that my lord Coke confuteth himfelf, 
by reporting the foilewing eiiewa* 
<¢ William Ocle, and Joan his wife, 
‘¢ purchafed lands to them two and 
“ their heirs: after William Ocle was 
<¢ attainted of high treafon for the mur 
“ der of the king’s father, Edward 2d, 


“and was execute. Joan his swafe 
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‘furvived him. Edward ‘the 


3d, 
‘€ oranted the lands to Stephen de Bit- 


‘ terley and iis hime jJehn Hawkins 


nn 
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the heir of the faid Joan, in a petition 
* to the king, difclofeth this whole mat- 
“ter, and upon a /cire facias againft the 
patentee, hath judgment to recover 
the lands.” Now if, as we have 
proved before frem lord chief baron 
Hale’s argument, the child of an attaint- 
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ed father, receives or incurs no difabi- 
lity in bimfelf by the attainder of his 
father, bat may inherit his mother; if 
Joan had left a fon by William Ocle, 
he would have ftood «s heir at law to 
Joan, in the fame fitnation as Jolin 
Hawkins, who was a remoter heir, 
and been equally entitled to the lands 
of hismother: nor in order tow€cover 
them, would it have been more necef- 
fary for him than for a remoter heir, to 

derive his title through his father. 
From ‘what hath been @@iammie is 
conclufively evident, that the child of 
an attainied father born in England, is 
to all intents and purpofes in himfelf, 
capable 
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capable of inheriting lands in this coun- 
try, and therefore comprized under the 
words, children inheritors, m the fta- 
tute of Exiward the 3d; confequently, 
if his father and mother were at the 
faith and ligeance of the king of Eng- 
land, at the time of his birth, altho’ 
he were born out of the ligeance of the 
king of Eogland, yet ishe by the 2sth 
of Edward the 3d, made capable of 
bearing the inheri*ance after the death of 
his anceftors inEngland, as well as thofe, 
who were born within the ligeance of 
the crown of England. 

eiestest Tequilite to entitle a child 
born out of the ligeance of the king of 
England, to the benefit of king Ed- 
ward’s act of naturalization, is, that his 
father and mother, at the time,ofhis birth 
be and fhall be at the faith and ligeance 
of the king of England. Now it hath 
been proved heretofore, that every 
perfon, who had contracted by birth, 
this debt of allegiance to his fovercign, 
could never be releafed from it, but by 


the exprefs confent of the fovercign, 
or 
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er of the legiflature, which has never 
been known tobe done inany cneinftance 
whatfoever. It follows confequently, 
that the benefit of this law of Edward 
the 3d, is evidently extended to the 
ehidren born abroad of all parents in- 
difcriminately, who were by birth or 
otherwife, at the faith and ligeance of 
the king of England, or in other words 
were his liere fubjects. 

And this condition, which is in the 
nature of an exception, from the ex- 
prefs words, as well as from the fpirit 
of the act, can only be conftrued to ex- 
tend toillegitimate children born out 
of the ligeance of the crown of Eng- 
land, and the legitimate children alfo 
born ont of fuch igeance, whefe pa- 
rents were not the liege fubjects of the 
crown of England: and upon thefe 
grounds did lord chief juftice Huffey 
fay, that this ftatute treatcth of lege 
fubjedis: confequently this exception 
could only go to exclude fuch children 
from the benefit of the act, whofe pa- 
rents were not liege fubjects of the 
crown of England. 


Such 
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Such then was the policy of thofe 
days, (which the legiflature never 
found expedient to alter for near four 
centuries) not to admit a mixture of 
foreign blood into this kingdom, even 
under the neceffity of replacing one 
third part of it’s inhabitants, who had 
died the preceding year of the plague : 
thus not only excluding the children 
of foreigners, but alfo the children of 
many perfonsof Englifh extra@ion, who 
had been born under thelizeance of fome 
foreign power. For ifit were expedient 
to prevent the introduction of foreign 
manners, cuftoms, habits, or connei- 
ons, by naturalizing the children of 
foreigners, the fame reafons muft have 
carried their weight proportionably 
again{t the children of thofe Englifh 
families, which had refided for above 
one generation in foreign parts. 

tt will not be too great a prefumpti- 
on to affert, that our anceftors were 
generally not only more {paring of their 
wordsin enacting laws, than their pofte- 
rity; but alfo more attentive to their 
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real import and meaning. There is no 
room for adoubt, but that, if the legi- 
flature had intended to exclude the 
the children of attainted perfons born 
abroad, from the benefit of that natu- 
ralizing act, they would have exprefsly 
excepted thofe children, whofe fathers 
and mothers, at the time of their birth, 
had forfeited or were not entitied to 
the benefit of the protection of the 
king of England: it is warrantable to 
fay, that the parliament fitting in the 
25th year of the reign of king Edward 
the 3d, were clearly and fully aware 
of the diftinétion between perfons at 
the ligeance and perfons intitled to the pro- 
tection of the king ; for in another act, * 
paffed in that fame year, it is faid, that 
perfons attainted in a premunire, fhall 
be out of the protection of the king, 
hors de la protection notre fiegnur le roy ¢ 


* 25 Edward 3, iis. comes 
but 
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but it fays not, that they fhall not be 
‘at the faith and liveance of the king ; 
fora liege fubject may certainly forfeit 
his right to the protection of the king, 
but he cannot by his own crime deftroy 
the right of fovereignty, which the 
king hath over him as a liege fub- 
ice. 

This act of Edward the 3d, was the 
firft a&t of naturalization made by par- 
jiament ; and the proof that it was not 
paffed flizhtly or without confideration 
im tae for Near three hundred and 
threefcore years, during the greateft 
variety of changes and revolutions in 
the manners, policy, wealth, power, 
extent of dominion, alliances, religion, 
and government of this country, the le- 
giflature never found if neceffary to en- 
(jee, rellrain, explain, alter, or re- 
peal it. 

The fole difference between a gene- 
Wailea A private naturalization act, is, 
that the former applies it’s effects toall 
perions indifcriminately, who fhall be 

O found 
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found under the circumftances requir- 
ed by the act, to intitle them to the be- 
nefit thereof: and the latter undertakes 
to examine into the qualifications and 
circumftances of the individuals, to 
whom it applies it’s effects. What my 
‘Lord chief Baron Hale * in the faid cafe 
of the Earl of Holdernefs faid, is appli- 
cable beth to a general and private ac 
of naturalization: ‘* Naturalization, 
‘“¢ according to our law, can only be by 
‘© parliament, and not otherwife : and 
‘* i¢ doth doubtlefs remove that inabi- 
** lity and incapacity, that is in aliens, 
~« in refpecét of themfelves, and fo put 
‘** them in the condition, as if they had 
‘been born in England.” Now the 
fole inability or incapacity to inherit, 
that can exift in any perfon, muft arife 
from one of thefe three caufes, viz. 
from a want of legitimate blood, from 
the place of birth, or from attainder, 
outlawry, c&e, The act of ldward 
the 3d, undertakes to remove the inca+ 
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pacity arifing from a foreign birth ; and 
if after the removal of that impediment 
By act of parliament, the child could 
have enjoyed the inheritance of his an- 
ceftors in England, then will he, if born 
out of the lizgeance of the crown of Eng- 
land, be undefeafibly intitled to the be- 
nefit of the 25th of. Edward 3d. 

In what then does this benefit con- 
fift® Imthis : that from the’ pafiling-of 
the act of the 25th of Edward the 3d, 
all children born under the circumftan- 
Ges atoreiaid, ouwof the ligeahce of the 
king of England, *¢ /hail have and enjoy 
“ the fame benefit and advantages, to have 
“© and to bear the inheritance within the 
‘¢ fame ligeance, as the other inheritors 
“ aforefaid in time to come :’’ in other 
words, fuch chiluren fhall be to all in- 
tents and purpofes, natural born fub- 
jects of England. But it feems to qua- 
lify the capacity by the relative words, 
as the other inheritors aforefaid ; which 
words muft evidently be referred ta 
Henry de Beaumont, Elizabeth de Bry- 
an, and Giles Dawbeny, who were born 
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beyond the fea out of the ligeance of 
the crown of England, and are qua- 
lified by this a& of naturalization 
(for to them it was as a particular and 
private act, though general and pub; 
lic to all future generations) to have 
and enjoy their inheritance after the 
death of their anceftors, in all parts 
within the ligeance of England, as 
well as thofe, which fhould be born 
within the fame ligeance. 

There is ftill one other qualification 
made requifite by the ftatule, to in- 
title a child born abroad to the benefit 
thereof: and this is, that the mother 
do pafs the fea by the licence and will 
of her hufband. 

It appears wholly unaccountable that 
a court of law fhould have extended 
the penal effects of "the sthtomnichard 
the fecond, fo as to make the children 
born out of the ligeance of the crown 
of England to be aliens, whofe parents 
went abroad witheut the licence, 
which was required by that act: when 
the act particularly limits the penalty 

to 
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to the forfeiture of the perfonal 
eftate: the reportcr of the following 
cafe gives no reafon or ground for the 
opinion of the court: although he par- 
ticularly fates it to have been given 
againft the opinion of Huffey. . 

-“Wimeeleteafe of Hiyde and Hill “ It 
“¢ was held upon evidence, that if ba- 
“‘ ron and feme Englifh go beyond the 
Pica itWeut licence, or tarry there 
Pctver the time limitted by the li- 
“eciiee, awd have iffue, that the iffue 
Jemaneaiiensanc not inheri-able, con- 
“trary to the opinion of Huffey 1 
Sec. 2. This cafe was adjudged 
in the 24th year of queen Elizabcth’s 
reign, at the time when licences to go 
out of the kingdom were neceflary, 
tyr is, between the sth year of 
Richard 2d. and the 4th of James the 
mat. 

Where having been no reafon or 
ground given of this judgment, it be- 
comes extremely dificult at this dif- 
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fance of time and when the leading 
circumftance, viz. the necefiity of a 
licence, hath ceafed to exift, to al- 
Jedge the real motives and reafons of 
the court for fuch a determination, Lf 
the author may be permitted to ha- 
zard his idea upon the fubje& ; the 
court muft have held, if the report be 
true, that the condition of the wife’s 
pafling the fea with the will and licence 
ef her hufband, was incompatible with 
the want of the king’s licence for 
cither of them to leave the kingdom ; 
aud thus was the sth of Richard 2d 
made to contreul that condition of the 
25th of Edward 3d: but as the sth 
of Richard 2d, hath been long fince 
repealed, the determination of this 
cafe cannot in any manner affect thofe 
children born abroad, whofe parents 
did not require a licence to quit the 
kingdom. 

It has been before remarked, that 
the conftruions of this ftatute had 
always been very favourable, rather 

extending 
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extending than reftraining the benefit 
tiereot. Thus for example, it feents 
at firft view natural to underftand, by 
the words of the flatute, fathers and 
mothers Gre. that it is requifite that 
both father and mother fhou!d be at the 
king’s ligeance, or in other words, his 
majefty’s liege fubjects: and that the 
legiflature particularly feemed to con- 
fider the mother as fuch, by annexing 
the condition of her child’s capacity to 
inherit, to her hufband’s confent and 
licence to quit the realm: and yet is 
hath been’ adjudged, that the chiid of 
an Englifh man and a Polifh woman 
born out of the ligeance of the king 
fall be able to inherit lands in Eng- 
land *: the reporter of that cafe has 
thefe remarkable words ‘‘ Plufors des 
‘< judges tcigne que les parols in a5th 
“Edward 3d. de natis ultra mare, 
“ whofe fathers and mothers be or 
« fhall be at the faith and ligeance of 
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“the king, fera prife diftributive non 
* copulative, fathers or mothers.” This 
cafe of the king- and Eaton was ad- 
judged in the 2d. year of king Charles 
the ft; and enother «hnoft fimilar 
cafe of Bacon and Bacon + was ad- 
judged in the 16th year of king Char- 
les them ff 

But the learned argument of Lord 
Chief Baren Male in “the seate Yor 
the Earl of Holdernefs, which was de- 
termined in the 16th Wear Sor etic 
reign of king Charles the 2d. has 
thrown fo much light upon the quef- 
tion, that the principle, upon which 
the reporters of both the cafes of 
the king azd Eaton, and Bacon 
and Bacon, found the judgment of the 
court, is entirely over ruled and done 
away by this fubfequent determination. 
It is indeed faid in both thofe cafes, 
that if the mother had been Englifh 
‘and the father foreign, then would 
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not the iffue have becn a natural born 
fubje&: but as this was not the mat- 
fer) before the court, and is only a 
dittum grounded upon an ericneous 
principle, it can retain no degree of 
Geerortey whatever: It is evident, 
that in order to give any degree of cf= 
fect in this cafe, to the principie, par- 
tus feguitur pairem, it muft be ad- 
mitted, that the father commucicates 
the heritable quality to the blocd of 
Mis Child: now the contrary has been 
manifeftly proved, that the child de- 
rives no other quality of blood from 
His parents, than that of legitimacy, 
which is the firft neceflary required 
by our law, to make nis blood herita- 
Ble: and this heritable capacity he 
ferves folely trom the place of his 
isew this is clear from the cafe of a 
child born in England, either of two 
alien or attainted parents: the blood 
emythe child is in itfelf inheritable 
actively and paflively, and yet none of 
the parents had any heritable blood in 

ie then 
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them to give. Hhe only seale,.to 
which this principle ever ought to 
have been applied ia cur law, is, 
where the child derives his. nature or 
condition from his father, as in the 
old feodal tenures he did that, “either 
of a freeman cra villain. * The prin- 
ciple then, that partus fequitur patrem 
can only hold in thofe things, which 
the iffue derives from the father; but 
he does not derive the heritable capa- 
city of his blood from the father, 
therefore the principle is not applicable 
to the cafe of a child’s claiming a 
right to inherit, becaufe his father had 
that right in him. 

I can find no cafe in the books, in 
which it hath been adjudged, that 
the wife being Engiifh and the huf- 
band an alien, their iffue born abroad 
fhall inherit: or indeed, where the 


* Tt is furprizing how the late judge Blackifton 
and many other writers fhould have adapted this 
principle to the cafe of aliens and Denizens, 
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contrary hath been exprefsly determi- 
Med: forthe dicta, which are frequent 
in the reporters, that fuch would be 
the cafe, being evidently grounded in 
the aforefaid maxim, that. partus fe- 
guitur patrem, are totally impertinent 
to the point in quettion. Nor will it 
be lefs difficult to thew the force of 
the other reafon, quia fzmina cft fub 
potefiate viri, which is alledged by the 
Weyporects, why the benefit of the 25th 
of Edward 3d, fhould not extend to 
iiemmive sot an Enelifh mother, as 
well as to the iffue cf an Englifh fa- 
tlememionoy biocd, one is as much 
Eneglifh as the other: and the king 
having equal right and intereft in the 
allegiance of them both, as alfo to 
that of both their children, if born 
in England, may prevent the one as 
much as the other from going out of 
the kingdom: and it is equally necef- 
fary that the children of an Enelifh 
mother, as thofe of an Englifh father 
fhould have anceftors within the lige- 
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ance of the crownof England, whofe 
inheritances they might bear after 
their deceafe; and fuch, it appears, 
were the perfons, intended to be be- 
nefited by the 2th of Edward 
the 3d. 

It may feem needlefs to confider, how 
the child of an Eneglifh mother and 
alien fa:her born abroad would be 
benefited neder the 25th of Edward 
gd, as the matter is made clear by the 
4th of George the 2d, that at pre- 
fent, every child born abroad, whofe 
fether was a natural born fubjeat of 
Great Britain, fhall be a natural born 
fubject to all intents and purpofes 
“whatfoever : but as the 4th of George 
the 2d, has attenpved tolpaeemer eral 
def{criptions of perfons out of the eifects 
of the 7th and roth of queen Ann 
and the ath of "Geirge Me Zayas 
in confideration of fuch perfons, that 
wetakethe matter under our thoughts; 
for they arc to he, according to this laft 
act of George the ad, in the fame flate 
right and condition, inwhich they would 

have 


Bk 


b 109 § 


have been, in cafe thele later ads had 
never been made, and therefore in the 
{tate of making their claims under 
the 25th of Edward 3d. 

As the cafe then hath not as yet re- 
ceived a judicial determination, it is 
to be prefumed that the courts would 
certainly be guided in the conftruction 
of that act, by the {pirit of lenity 
which produced the decifions already 
mentioned, and give every weight 
they could to the opinion and doctrine 
of Lord chief Baron Hale, laid down in 
his argument of the cafe of the Earl of 
Holdernefs.- The only inftance, in 
which I can find, that this cafe came 
before the court and received any fort 
of determination, was in this very 
Gale: and as much of it, as relates to 
the point in queftion, is as follows. 

Robert Ramfey a Scotch alien, had 
in the time of Elizabeth four fons, alfo 
aliens born. 

ift, Robert, who had iffue three 
daughters. 

ad 
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Nichelas, who had iffue twe 
fons, Pacrickeand Villian 

gd, Sir john who had no iffue. 

4th, Sir George who had iffue John. 

Before Sir George the qthfon had any 
iffuc, he was naturalized by a private 
act of parlisment: as was allo the 3d 
fon Sir Jolin (afecrwaids created Ear 
of Holderncl :) and it being the quef- 
tion, whether joon the fon of Sir 
cue hould inherit the lands of his 
uncle John Eail of Holdernefs, my 
Lord chief Daron Hale, thus exprefles 
himfelf upon the fubjc&t; which, 
though not immediately hefore the 
court for its decition, yet came to be 
involved in the general que tion. 

* “ Before I come to the argument 
‘of the queftion, Whe wenaicad 
“need be delivered of a queftion, 
‘which poilibly would make an end 
of the divgute,. 

“Ti hath been faid, “slate 
“¢ wife of Robert were an Englifli wo- 
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‘man, there woukt be no quefion, but 
“the land miglt detcend between che 
“brothers John and George, ihcugh 


““ oobert the father were 


ae alee ; 
“and that it fhall be fo intended, beceufe 
“ nothing appears ta the contrary. 

> Powhisd ty, 

“it is true, that if the mether were 
‘“* an Englifh woman, the detcent fom 
‘* John to George his fen would be un- 
“ queftionable, for notwirhflanding the 
‘incapacity of Rebert the father, by - 
“‘ being an alien, thov micht inherit 
“their mother, and confequently they 
“ might inherit one ithe other.” 

This appears to be very decifive of 
the point in queftion with us, viz. that 
the child born out of the ligeance of 
the crown of England, of an Englifh 
woman, fhould inherit his mother, tho’ 
his father were analien : for {uch was 
the cafe then in the confideration of the 
court: but as the reporter Ventris, 
makes the Lord chief Baron continue his 
argument, it carries with it fuch an 
inexplicable degree of inconfiftency, as 

to 
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to this point, as obliges us to conclude, 
that the dictum put in the mouth of 
the chief Baron, was an inaccuracy in 
the note taken of the cafe, or an infer- 
tion made by the editor of the report : 
and indeed conlidering the method, in 
which notes are taken in the courts,) 
and reports are afterwards publifhed 
from them, it is no wonder, that er-— 
rors, inconfiftencies, and inadvertencies 
fo frequently occur in the reports of 
cafesand arguments; and itis certainly 
juftifiable, when the opinion of the court 
is clear, as tothe matter before them, 
and dubious and contradictory, in a 
dictum upon the cafe, to attribute firch 
obfcurity or contradiction to the re- 
porter, and adhere to the words, doc- 
trine, and opinion of the court upon 
the matter before them, in which there 
is no ambiguity, obfcurity, or repug- 
nancy. Upon this principle then, muft 
be rejected the latter part of the fol- 
lowing paragraph, as a didtum abfolute- 
ly contradictory to the before recited 


words of the chicf Baron’s arzument. 
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# * It hath been endeavoured to be 
* anfwered, that itis not poflible that 
‘¢ the mother could be an Englifh wo- 
““man, becaufe the- fons are found 
<@eiemaiens. But that will not be 
‘fo 3; although an Englifhman marry 
‘Can alien beyond the feas, and having 
«iffue there, the iffue will be Deni- 
“ens, as hath been often refolved ; 
yet itis without queftion, that if an 
& Engli/ woman go beyoud the feas, and 
¢ marry an alien, and have iffue bora be- 
“ yond the feas, the iffue are aliens : for 
the wife was fub poteftate viri, and yet 
** the iffue bornin England fbould inherit, 
“ though the hufband be an alien.” 

“¢ But the true an{wer is, that in this 
“* cafe, Robert the hufband being an 
*< alien, born out of the ligeance of the 
* crown of Englaud, and marrying, 
“¢ and having all his iffue bora there, 
“fhe fhall not be prefumed an Englith 
“* woman, but fhall be prefumed a na- 
“ tive of Scotland, where her hufband 
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© lived and had iffue, unlefs the contra- 
‘¢ ry had been exprefsly found.” 

Now if my Lord chief Baron had been 
of opinion, that without queftion, Mrs. 
Ramfey being an Englifh woman, and 
having married an alien, and having if- 
fue born without the ligeance of the 
king of England, fuch iffue were ali- 
ens ; it would be the extremity of ab- 
furdity and contradiction, for him to: 
fay, that finding the mother to have been 
an Englifh woman, wonld have poffibly 
made an end of the difpute ; and that it 
is true, tf the mother were an Englifo 
woman, the defcent from Foku to George, 
his fon would be unqueftionable ; for not- 
withftanding the incapacity of Robert the 
father, by being an alien, they might in- 
herit their mother ; and again, that fhe 
fall be prefumed an alien, unlefs the con- 
trary had been exprefsly found. Now 
the do&rine fo clearly and pointedly de- 
livered in the reft of the cafe, teat the 
place of birth alone could give a right 
to. inherit, and the congrnity of the 
whole of the argument, (except thas 
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oné dictum or fuppofition) fully evince 
the opinion of the Lord chief Baron on 
the matter. Forif at allevents her if- 
fue born in Scotland, were aliens, be- 
caufe their father was an alien, how 
could the finding the mother to be an 
Englifh woman, put an end to the dif- 
pute, which was upon the capacity of 
the natural born children of aliens, inhe- 
riting toeach father collaterally. There-~ 
fore unleis there has been fome later 
cafe determined, in which this point has 
been exprefsly decided to the contrary, 
it muft be admitted to be law, that be- 
fore and independantly of the 7th and 
roth of queen Ann, and the ath of Geo. 
the 2d, the child of an Englith woman 
and analienfather, born abroad cr out 
of the ligeance of the king cf England, 
was and is, (to ufe the chief Baron’s 
words) capable of inheriting his mother, 
and confequently a natural born fubjeét 
of England to all intents, conftructions, 
and purpofes whatfoever: and this by 
force of the 25th cf Edward 3d, which 
Q 2 removed 
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removed the difability, which was in- 
curred by the foreign birth of the child,’ 
and made him capable of demanding his 
inheritance after the death of his an- 
ceftors in England. Thus far have we 
traced the efie&ts of the 25th 
of Edward the 3d, and we have been 
the more particularly minute in the 
fearch, becaufe the 4th of George the 
ad, has endeavoured to place feveral 
defcriptions of perfons out of the reach 
of the 7th and roth of queen Ann, and 
the 4th of George the 2d: it will be 
the remaining tafk to examine and dil- 
clofe the force, operation, and effets of 
thefe three Inter flauttes. 

The firft and general intent of the 
7th of queen Ann, was to encreafe the 
population of the country, and advance 
the profeffion of the proteftant religion, 
asappears by the preamble of the a@: 
‘¢ Whercas the encreafe of people is a 
** means of advancing the wealth and 
“ftrength of @ nationl meee ieteas 
many firangers of the proteftant or 
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< reformed religion, out of a due con- 
*¢ fideration of the happy conftitntion of 
“ the government of this realm, would 
* be induced to tranfport themfelves 
*¢ and their eftates into this kingdom, if 
“ they might be made partakers of the 
“‘ advantages and privileges, which the 
*€ natural born fubjects do enjoy, &c.’? 
And therefore it naturalizes every fo- 
reigner of every denomination and de- 
{cription whatfoever,w ho fhiall fubfcribe 
tothe oaths, read the declaration, and 
receive the facrament of the lord’s fup- 
per in the church of England: and in 
this act, is inferted the before menti- 
oned claufe, which enlarges in fome 
manner the 25th of Edward the ad. 
eee mepeal cf this ftatute, as to it’s na- 
turalizing foreign proteftants within 3 
years, viz. by the 1oth of Ann, verifies 
the obfervation of Judge Blackiftone, 
Weemecvery attempt to alter the old 
law : I call it the old law, becaule, al- 
though in itfelf it was a ftatute enlarg- 
ing the common law, yet having food 
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the teft of fo many centuries, and thofe 
fraught with fuch a diverfity of revolu- 
tions, it juftly deferves the appellation. 
But then, the claufe for naturalizing the 
children of natural born fubjects, born 
ont of the lizeance of the crown of 
of England, {till retains it’s force, as 
to the nation at large. ‘The words of 
the 7th of Ann, the children of all natu- 
ral born fuljecls, are general words, 
without any condition, exception, of 
restriction, and extend much more 
largely thanthe words of Edward the 
3d, children inheritors, whofe fathers 
and mothers be and fhall be at the faith 
and ligeance of the king, at the time of 
the birth of the child, and whofe mo- 
ther muft have the licence of her huf- 
band to palsthefea. It will be needlefs 
for me to point out, what particular 
inconveniencies were felt by the Jegi- 
flature, from this general naturalizing 
claufe of the 7th and roth of qucen Ann: 
it is plain they found it too general, and 
therefore undertook to explain it by 
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paffed in this feffion of parliament, there 
is not a ftatute of fo fingular a tenden- 
cy, asthis flatute of the ath of king 
(Geomeemie od: this will appear: in 
the cleareft manner, as we advance in 
the expofition of the nature and opera- 
tionofit. The fortunes of many indi- 
viduals, as well as their claim to the 


* Tris a matter well worthy the confideration of 
the legiflature, how they permit the law to remain 
as it now ftands: it is clear that every American 
born within our former colonies, is now and for 
ever will be a natural born fubject of Great Britain, 
and capableof inheriting lands in England : and by 
the 7th and roth of Ann, every child born of natu- 
ral born fubjeGis out of the ligeance of the king of 
England, is a natural born fubject himfeif to all in- 
tents, conitructions, and purpofes whatfoever ; thas 
by the continuing operation of thefe ftaturtes, the 
Americans in ‘afixicum will be entitled tothe nghts 
of britith fubjeCts, whilft we receive no fort of com- 
penfation from them, for admitting thein to fuch 
beneficial participation of cur laws.” 
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moft valuable rights and liberties of our. 
laws and conftitution depend upon it. 
That there isa common law, and a 
written law of this country, no man 
will deny ; and it will be as readily ad- 
mitted, that by both or one of them, 
the right of every man fhall itand or 
fall. It is undeniable, that the wideft 
extent of human power over creatures, 
is vefted in the parliament of Great Bri- 
tain, over all britifh fubje&ts: and that 
if parliament will pofitively enag a 
thing thatis unreafonable, yet is there 
no power upon earth which can con- 
troulit. Even the common law of the 
land gives place to a ftatute: yet when 
a ftatute is once made, it’s operation 
fhall be ruled by the living voice of the 
law, which are the decifions of the 
courts of juftice ; and thefe decifions 
are governed by certain rules of uni- 
formity and confiftency, founded upon 
their own precedents. 

The moft enthufiattic affertors of par- 
liamentary prerogative, have never at- 


tempted to inveft them with the attri- 
bute 
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bute of infallibility. In fa@, if omiffi- 
ons, difficulties, uncertainties, inconve- 
niencies, repuenancies, and contradic- 
tions, could not be found in {tatutes, 
explanatory, enlarging, reftraining, and 
repealing acts would have no exiflence. 
And the language of our courts of law 
is decifive upon the erect * Te ap- 
“pears in our books, that in many 
“ cafes the common law will controul 
** the acts of parliament, and {ometimes 
“adjudge them to be utterly void : 
‘“‘ for when an act of parliament is 
** againft-common right and reafon, or 
“repugnant or impoflible to be per- 
“formed, the common law will con- 
“troul it, and adjudge fuch ac to be 
** void.” It being then the doctrine of 
our law, that an act of parliament may 
be againft common rignt and reafon, 
and may Contain a repugnancy or im- 
poflidility, and may be therefore avoid- 
ed ; every attempt to elucidate the law 
and to eftablifh the rights and liberties 
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of our countrymen, fhould be fupport- 
ed by all true patriots. It is the quint- 
cilence of our conftitution, that noman 
fha!l be injured or deprived of his pro- 
perty, rights and liberties, any more 
than cf his life, without caufe; this 
canfe mitt appear from the exprefs 
words of the law. Nay even Mr. 
Locke * goes further in afferting, “ that 
«« the fupreme power cannot take from 
“ any man, any pert of his property 
« without his own confent : forall the 
« sower the government has, being on- 
““ ly for the good of the fe@icry, as it 
“ ought not to be arbitrary and at 
“ pleafure, fo it ought to be exercifed 
*« by eflablifned and promuloated laws : 
«that both the people may know their 
« duty, and be fafe and fecure within 
‘¢ the limits ef the law, &c.” 

{t would be derogatory from the dig- 
pity of the conflitution, to fuppote that 
the great charter of our liberties had 
loft any dearee of force and effect fince 
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the celebrated Algernon Sidney faid : 
* * Magna Charta inflead of being fu- 
- perannuated, renews and recovers iv’s 
pepritine {trength and athletic vigor, 
by the petition of rights with our 
«“ many explanatory or declaratory fta- 
“tates.” To ufe therefore the language 
of the bill of rights, it is the truc au- 
client and tndubitable right and liberty of 
the people of this kingdom, that the fol- 
lowing part of Magua Charta Jhall le 
firmly and firiGly holden and obferved 3+ 
© No freeman fhall be taken, or imopri- 
«€ foned, or be diffeized of his frechold, 
Sor Niberties, .or free 'cuftoms, on be 
“‘ ontlawed or exiled, or arly other way 
¢* deftroyed ; nor will we pafs on him 
Beomcoudenn lim, but by the lawful 
© wadement of his peers, or the law of 
‘land. We will fell to no man, we will 
“( not deny or defer to any man either 


ce juftice or right.” Under the fanéti- 
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on then of the higheft authority, 
that an act of parliament may be 
againft{ common right and reafon, 
and repugnant and impoffible, and 
therefore of itfelf void, and that jut 
tice and right will not be denied or 
even deferred to any man who claims 
it, we fthall proceed with confidence 
and fafety in our purfuit. The affer- 
tion of the rights and liberties of the 
{cbjee, is an undertaking, againft which 
no briton fhall dare to fet his face : eve- 
ryman fhouldadopt the maxim, fiat ju/- 

titia, ruat celuim. . 
The principles, upon which a free 
man afferts his claim to the rights and 
liberties of the laws and conftitution, 
cannot be too clearly expreffed. An 
at of parliament which is beneficial to 
the generality of the nation, and con- 
tains an exception of certain defcripti- 
ons of perfons, fhall be conftrued large: 
Jy tor thofe, to whom it is beneficial, 
and ftriGly againit thofe, who are com- 
prized in the exception ; for to them 
the ftatute is reftrictive and difabling. 
¥ And 
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And‘in thefe later cafes, it is not ‘fuffi- 
cient to find out the intention of the 
legiflature, to exclude certain indivi- 
duals from the general benefit accruing‘ 
to the reft of the Macion, ‘and thiws to 
fubject them toan actual reftriction or 
difability ; but the act muft contain 
words, which are unequivocal, exprefs, 
confiftent, andi operative for the purpofe 
intended. Thus was the legifiature’s 
intention fufficiently clear in the 1f of 
Edward the 4th, that every man who- 
fhould be convicted of horfe ftealing, 
fhould not have the benefit of clergy 5 
but becaufe the ftatute ufed the word 
Aorfes, therefore the judges concetving 
‘that this did not extend to him, who 
ftole but one horfe, advifed a new a@ 
for that purpofe, which was according« 
ly made in the following year. And jg - 
muft adminifter real comfort to every 
perfon, who tenders the liberty of the 
fabje&, to reflect and perccive that 
the law hath been uniformly fteady in 
it’s effects ‘during ‘the continuance of 
Leveral 
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feveral centuries. Thus tocome near- 
er to ouroin timeseye ae intention 
of the legitlarure was manifeftly clear, 
in attaiuting “Thomas Gordon, Lord of 
the Achintaule, of high treafon, to at- 
taint that Gordon, Lord of Achintoule, 
who had been guilty of rebellion ; and 
this was the more palpable, as there 

was no other Lord of Achintoule then 
exifting ; but asthe name of the Lord 

of Achintoule, who had comnnitted 
treafon, was lexander, and he was by. 
miftake in the act, called Thomas, there- 
fore was the act of attainder judged to be 
void, and the perfon, who was publick- 
ly knowu to have committed the trea- 
~ fon, was preferved from the penalties 
antended to have been. inflicted upon 
him by the act of attainder, by force 
of the common law of the land, which 
has eftablifhed the rule, that penal 
dilatling and reftrictive ; ftatutes fhall be 
confirued firidlly. F or fays the reporter 
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of the cafe « As to what is faid, that 
*© this being an attainder by parliament, 
«¢ differed from an cutlawry, and that 
"=tem@ontic Of Parliament made it” 
“Saeed, it was anfwered, that im- - 
“peachments in parliament differed 
“from indictments, and might be jufii- 
“fied by the law and courfe of parlia- 
““ment ; but that there was no other 
“‘ method of confiruing an act of par- 
* Jiament (as this was), but according 
“ to law.” 

It cannot certainly be faid, that the 
intention of the legiflature was in this 
inftance doubtful or obfcure: for it 
appears by my tord Coke * “ That if 
“lands be given to Robert earl of 
‘© Pembroke, where his name is Henry, 
* to George bifhop of Norwich, where 
Smimsname is john «xc: for in thefe 
“Cand the like cafes, there can be but 
“one of that dignity or name; and 
“¢ thercfore fuch a grant is good, albeit 
“the name of baptifm be miftaken.” 
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Now. the intention is equally clear, in 
the act of the attainder, as in the. 
grant: but the difference is; the one 
hall be conftrued itnictly and according 
to the letter, and the other largely 
and by equity. 

If the law then fhall protec even 
the guilty from punifhment and difa- 
bilities, for want of exprefs confiftent 
and cperative words in a penal or dif 
abling ftatute, how much more ten- 
der fhall it be of excluding innocent 
and unoffenfive perfons from their pro- 
perty and their rights and liberties, as 
Englifhmen, when the words of the 
difablin g ftatute are ambiguous ob{cure. 
or repugnant. 

This ftatute of the 4th of George: 
ad, recites ‘* That fome doubs had 
“* actually arifen upon the conftruction 
“of the aforefaid claufe of the 7th of 
** Queen Ann: and for explaining the 
“fame and to prevent any difputes 
** touching the true intent and mean- 
“* ing thereof,” thea € wasmade: from 
which preamble we fhould be induced 

i@ 
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to fuppofe that the a&t was merely ex- 
planatory of that claufe of the 7th of 
Queen Ann. But the contrary, 1 ap- 
prehend, will clearly appear. 

An explanatory ftatute may. be 
ftrictly defined; an act of parliament, 
which maketh no new law, repealeth 
no former law, nor enlargeth or con- 
tracteth the law explained. Every 
explanatory act differs alfo from a de- 
claratory aé&t: the latter only declares~ 
by ftatute that, which before fubfifted 
by common law : the former effentially’ 
imports a-reafonable degree of poflible 
doubt, ambiguity, difficulty cr obfcu- 
rity oimetiewact wexplaincd, or, that it 
had actually been mifconceived or mif- 
conftrued. ‘Thus in the claufe of the 
jth of Queen Ann, it is a reafonable 
doubt, whether the words, children 
of all natural born fubjecs, fhall not ex- 
tend to every child of every natural 
born fubject, or only to every child 
whofe parents were both of them na- 
tural born fubjects. The explanatory 
law then fets the matter out of all 

5 doubt 
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doubt, by rejeting both thefe fenfes : 
and declaring the meaning to be, that 
every child, born abroad, fhall be in- 
titled to the benefit of the act, whofe 
father was a natural born fubject at 
the time of the birth of the child: 
thus not requiring the ligeance of both 
parents, nor yet being fatisfied with the 
ligeance of the mother alone; and fo 
far this firft claufe of the 4th of George 
ad is itrictly explanatory. 

When a ftatute has been explained, 
the law is ftrictly the fame as it was 
before the explenation, neither repeal- 
ed, enlarged or reftrained: and the 
explaining aé&t and the act explained, 
make but one law, and the new ex- 
plaining words are taken as the words 
of the act explained, and as it were 
incorporated with it and fubftituted in 
lieu of the doubtful, ambiguous, ob- 
{cure or deficient words thereof. Thus 
from the paiing of the 4th of George 
the 2d, any perfon born out of the 
ligeance of the fcrown of Great Bri- 
tain, claiming the benefit of that a@, 

needs 
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needs only to prove that at the time 
of his birth, Ais father was a natural 
born fubject ; and no body can fet up 
a juft claim unto it, whofe father was 
not fo: and if at any time between 
the pafling of the two acts, that is, from 
the year 1708 till the year 1731, any 
cafe had been determined to the con- 
trary of this explanation, fuch deter- 
mination would lofe all its force, and 
be no longer law : for an explanation 
is nothing more or lefs, than the expo- 
fition of the fenfe, in which the fta- 
tute ovght to have been underftood, and 
the explanation fhall govern the ope- 
ration of the ftatute explained from 
the time of it’s having paffed inte a 
law ; fo a child bornin France in the 
year 1714 of an English mother, whofe 
hufband was a Frenchman, cannot 
claim to be a natural born fubje& of 
Great Britain under the 7th of Ann, 
although the explanation of the ftatute 
was made fixteen years after his birth : 
not that the right was vefted in 
fuch chile, and afterwards taken out 

et 
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of him by an ex poft facto law ; but the 
fole effect of the.explanation is to de- 
clare, that the right never did accrue 
under the 7th of Queen Anns ‘The 
ath of George the 2d, ceafes to be 
explanatory, if it produces any effect, 
which cannot by conftruction be given 
to the words of the 7th of Ann, in 
their true legal meaning or common 
acceptation. Be it then admitted, that 
the firft claufe of the 4th of George 
the 2d is explanatory, yet the ‘fecond 
claufe is clearly of a different complex- 
ion: being in it’s nature an excepting 
or reftraining claufe, which in fact be- 
comes a new law. 

The claufe in the 7th of Queen’ Ann 
contains only four points, which are 
{ufceptible of explanation: the 1ftis, 
whether the benefit of the act shall 
depend upon the capacity of both or 
cither of the parents; and this has. 
been explained: the 2d is, what pa-. 
rents are to be accounted natural born 
fubjects themfelves 5, the 3d_ is,: what: 
parts fhall be deemed within or with~ 

out 
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out the ligeance of the crown of Great 
Britain: and the 4th, what is the be- 
Wemt eonterred by the act * The rit 
of thefe four points is the only one, 
which the 4th of George 2d, under- 
takes to explain. 

Wye have feen, that itis of the ef- 
fence of an explanatory law, neither to 
extend or contract the effects of the 
explained law : for fo, the explanatory 
ftatute and the ftatute explained would 
Make two diftincl laws: it is certain 
that the legiflature may either enlarge 
or réftrain any law, but it is more cer- 
tain, that if they do it by act of par- 
lament, fuch act will not be an explana- 
tory, but a new law: for the parlia- 
ment cannot alter the nature and cf- 
fence of things. It is therefore con- 
fequently impoffible, that parliament 
fhould make an act wniverfally beneii- 
cial, which contains an exception of 
feveral perfons indefinitely : it muft in 
it’s mature, be only generally beneficial, 
if it contains any exception of peifons. 
Now the word a// without any excep- 

tion 
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tion annexed to it, is a term of uni. 
verfality ; but the annexing of an ex- 
ception, reduces it’s nature from uni- 
verfal to general. The claufe of the 
7th of Ann is abfolutely univerfal ; 
the 4th of George the 2d, if it hath 
any effec, is only general in it’s ope- 
ration: the two ats therefore differ 
effentially in their nature, and there- 
fore one cannot be merely explanatory 
of the ather. It can be no exception, 
if without it, the 7perfons excepted 
were not included in the univerfal 
term; thus if the parliament grant a 
benefit univerfally to all the natives of 
Ireland, it is no exception to exclude 
the natives of Jerfey from fuch bene~ 
fit, becaufe they were not included in 
the univerfal term: but it is an ex- 
ception to fay, that the benefit fhall not 
extend to the natives of Dublin, be- 
caule they were included in the uni- 
verfal term : and it is as evident, that 
fuch an exception cannot by poffibility 
be an explanation of the univerfal 
term, fince it effects the abfolute. 

change 


change of it’s nature: for the expla- 
nation of words fhall neither dilate or 
contract their original méaning or cf- 
fec&. Upon the foregoing principles, 
there arifes an abfolute impoffibility, 
that an act of parliament fhall be {aid 
to be merely explanatory, which in 
order to produce any effect, abolifhes 
the common law of the Jand, which 
was confiftent with the ftatute explain- 
ed: now as the two ftatutes make 
but one in law, it is repugnant that 
the ftatute explaining and the ftatute 
explained fhould verify two contrary 
propofitions : but it is true and con- 
fiftent with the claufe of the 7th of 
Ann, that the child of an Englifhman 
attainted or of one ferving an enemy 
is the child of a natural born liege fub- 
ject by the common law: and if the 
2d claufe of the «4th of George the 
ed, hath any effect, it is not true or 
confiftent with it, that the child ofan 
attainted Enghfhman, or of one fer- 
ying an enemy, is by common law the 
child of a natural born liege fubject of 
England : 


Pa 


England: the truth of this is fo obvi- 
cus, that it will be frivolous to adduce 
proofs of it; for itis the very being 
a natural borz fubjeé, that conftitutes 
the guilt of ferving againft that crown, 
to which the natural born liege fub- 
ject owes his ligeance ; and no man 
will be fo extravagant as to fay, that 
an attainder or fuch foreign fervice 
diffolves or annuls the legitimacy of 
the iffue of the party attainted. 

It would be infulting my readers, to 
add arguments to fuch plain pofitions. 
It will not however be improper for 
their fatisfaction, fimply to recapitu- 
late the wonderful meaning, fenfe, ex- 
tent, conditions, force, operation, and 
effets, which the parliament fitting.in- 
the year 1708 actually did give, and 
annex to the before recited plain words 
of the 7th of Queen Ann: for if every 
thing exprefsly enacted by the 4th of 
George the 2d, was not actually con- 
tained in the 7th of Queen Ann, it 
ceafes to be a mere explanation there- 


of. The generous legiflators of that 
day 
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day gave credit to their pofterity for 
too comprehenfive underftandings ; the 
‘experience however of 23 years 
tatielit them in the year 1731, that 
the underftandings of men were in 
that fpace of time fo hebetated, that 
they totally mifconceived the law 
made in 1708, and were abfolutely 
Binveca to the extent of it’s effects ; 
it might not be difficult to fay, what 
particular circumftance in the year 
1731, convinced the legiflature of this 
rapid decline in the intellets of the 
nation, during the preceding 22 years. 
However fuch it was: and in order to 
prevent future generations from run- 
ning blindly into the fame path of ig- 
norance and ftupidity, we are now all 
bound by act of parliament, to under- 
ftand, know and believe, that when the 
legiflature in the year 1708 made that. 
fimple claufe of the 7th of Queen Ann 
and ratified and confirmed it again in 
the year 1711, that it net only intend- 
ed and meant, but actually did, by 
force of the words it then ufed, ex- 
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cept out of it, the following defcrip 
tions of perfons, viz. ut the children 
of every father, who at the time of 
their birth was attainted of high trea- 
fon, by judgment, outlawry, or other- 
wife, either in this kingdom or in Ire- 
land. 2°, Phe children of every fa- 
ther, who at the time of their birth, 
was liable to the penalties of high 
’ treafon or felony, in cafe of his return- 
ing into this kingdom or Ireland, with- 
out licence. 3°, The children of every 
father, who at the timewiaa jiveir 
birth, was in the a¢tual fervice of any 
foreign ftate at enmity with Great 
Britain. But our underftanding, know- 
ledge, and belief by a&t of parliament, 
is not confined to this; for the legifla- 
ture in the year 1708, further decla- 
red and enacted by the words of the 
claule of the 7th of Queen Ann, that 
thefe very exceptions were all to de- 
pend upon certain acts, or circum- 
{tances of the perfons excepted: for it 
was at the option or in the power of 
any excepted perfon, to defeat the ex- 
ception 
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‘ception in-his own regard, 1° by liv- 
ing two years in Engiand, atid profefs- 
ing the proteftant religion, 2° by dy- 
ing a proteftant in this country. 3° By 
being in the receipt of the rents of any 
lands, tenements, or hereditaments in 
Great Britain or Ireland for the fpace 
of one year: 4° by felling, conveying 
or fettling for a valuable confideration 
and bona fide, any lands tenements, or 
hereditaments, in Great Britain or Ire- 
land, fo that the perfon claiming wun- 
der fuch fale conveyance or fettlement, 
fhould he for fix months in the adtual 
poffeffion or receipt of the rents and 
profits thereof. But the moft fingular 
part of the whole is, that the legifla- 
ture in 17¢8, which intended and did 
actually make the exceptions, as well 
as it gave the power of defeating 
them, fhould have made the excepti- 
ons to be perpetual, and confined the 
conditions or powers cf defeating them 
to the fpace of 23 years. It will be 
proper to confider the particular nature 
of cach of thefe powers: as to the 
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firft: it was extraordinary, to annex 
a benefit to the profeflion of the pro- 
teitant religion for twoyears, and not 
require the continuance of the, condi- 
tion, whilft the benefit, fhould Iaft : 
as to the 2d it could evidently be 
only intended for the benefit of _ his 
pofterity; and they were at that time 
enabled by the 11th and 12th of, Wil- 
liam to derive their title through their 
alien. anceftors, » Ais »to sthigwigdeaglic 
Jaw could have caft-the defcent of no 
lands upon him (being an‘ alien), - of 
which he might receive the rents’ and 
profits: and as to the 4th,- what pur- 
chafer could be found fo fimple, as to 
give a valuable confideration for lands 
which the grantor never could have 
taken by act of law, and confe- 
quently could never have a right to 
grant ? As the {pace of 23 years, du- 
ring which, the defeating powers were 
to laft, hath been long fince deter- 
mined, no perfon born fince the year 
1731, can be otherwife attected by 
them, than in ‘claiming: or deriving a 
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title to lands, as heir or a purchafer, 
unto or through the perfon benefited 
by any of them. 

Far be from me thie idea, that the le- 
giflature cannot enact a law, by which 
the extent, operation, and effect of the 
7th of Queen Ann fhall be governed vy 
the fenfe of the 4th of George the 2d: 
but fuch a lawmuft effentially be a new 
lawyer iv'far exceeds the Nature of 
an explaining law, as, it is hoped, hath 
been clearly proved. From what hath 
heretofore appeared, it follows necef- 
farily, that the perfons excepted out of 
thesjtheof Geogge 2d, cither were in- 
cluded in the univerfal werds of the 7th 
of Queen Ann, or they were not: if 
they were included, then the excepti- 
on of them by a fubfequent ftatute, can- 
notin ‘it’s nature be an explanation of 
the general or rather univerfal term 
contained in the 7th of Queen Ann : 
and therefore this Jaft ftatute, if affect- 
ed at allby the 2d claufe of the 4th of 
George the 2d, was thereby reftrained 
in the univerfality of it’s operation ; 


and 


€ 142) 


aud this could only be done by a new 
law: if they were not included in the 
univerfal term, it was nugatory in the 
legiflature to attempt to except them 
out of it: and then the operation of the 
common law mu(t decide this point, 
whether the child of an attainted fa- 
ther, was and is admiflible to every be~ 
nefit which the legiflature of the com- 
mon law holds out to all fubjects of 
this country indifcriminately : in other 
words, whether fuch a child was a fub- 
ject of this country. 

We will conclude this confideration 
by an appeal to the underitanding of 
every individual, and of the legiflature 
in general, whether in the ufe of the 
word all, feveral {pecial and particular 
exceptions {hall be intended orimplied, 
when the term is not aQually qualified 
by any exprefs exception being annexed 
unto it.* , 


‘ 

* Co. Lit. 147. If they will be fatisfied with the 
an{wer of my lord Coke, the argument muft be con- 
clufive. Ubi wulla eff ambiguitas in verbis, bi nulla 
expofitio contra verba expreffa fienda cf. 
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The fecond claufe then of the ath of 
George the 2d, it it hath any effe& at 
all, is to all intents, conftructions, and 
purpofes whatfoever, a new law, viz. 
3 flatute reftraining the 7th and roth 
of Queen Ann: and if, being a new law 
it acteth retrofpetively from the paf. 
fing of the act which it refirains, accord- 
ing to the words did, doth, or /hall ex- 
tend: then will it be the firft precedent 
of adifabling and reftvictive ex poff facto 
law, which ever difgraced the code of 
any municipal laws, much lefs thofe of 
a free people. Every Englifhman is 
free to fay, that this arbitrary and def- 
potic fyftem of enacting ex pof? facto 
laws, is abfolutely incompatible with 
the rights and liberties of Magna Char- 
ta, and confequently unconftitutional : 
the internal conviction of every man 
demonftrates that the law of civilized 
nature fecures to him in the lofs or inju- 
ry, of his property and perfon, fome re- 
drefs or relief. The man who is ag- 
grieved by the retrofpective eperation 

of 
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of an ex poft facto law, may lofe his 
property, his rights and his liberties, 
which the law hath aétually vefted in 
him, and be thereby excluded from 
every poflible redrefs, without having 
had either the phyfical or moral power 
of preventing his lofs, injury, or difa- 
bility. It is evident, that if the ad 
claufe of the 4th of George the 2d hath 
any effect, it is that ofan ex poft facto 
law, which in reality muft affect every 
perfon born before the year 1731, in 
themfelves and poflerity for ever. Mr. 
Lock’s words, eftablifhed and promulga- 
ted Jaws, fball certainly not include an 
ex poft facto law : for that can neither 
have any prior eftablifhment, or have 
recciveda promulgation. The court hath 
once determined, that a ftatute againft 
common right and reafon, is of itfelf void, 
as we have feen. “Be it to the l@gmiee 
ture and judges of this country, to de-: 
termine if an ex poft factolaw, be of 

this defcription. 
‘Too deplorable to be defcribed, 
would be the condition of perfons fuf- 
fering 
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fering the lofs of every thing dear and 
valuable to themfelves and familics, un- 
der an ex poft facto law, if any fuch law 
had effect in this country : for altho’ 
an attempt was made, and the intenti- 
on of the legiflature evidently was, 
to give this effect to that ftatute of 
George 2d, yet a bleffed fatality ef- 
fectually intervened in the paifing of 
this act, in behalf of the liberty of the 
fubject, and the rights of the laws and 
conftitution. 

It hath before been faid, ** hen an 
“ad of parliament is againft common 
“¢ right and reafon, or repugnait or impof- 
«¢ fible, the common law will contreul if, 
“and adjudge fuch act to be void.” . 

Ido not find any period of time, during 
which this doctrine has been overuled or 
contradicted. Several years after the 
determination of Dr.Boneham’s cafe, the 
Lord Chancellor Hatton lays down the 
fame dottrine* inas pofitive terms, as if 


* Treatife concerning ftatutes and aéts of parlia- 
ment, and the expofition thereof, 19, 
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it were apoftulatum. “If the mind and 
‘ words of the law be clean contrary,that 
“law or ftatute is void, ubi manifefie pug 

6 nant legis voluntas & verba, neutruwe 
“ feguendum eft. Verba, quia non con- 
** oruunt menti, mens, guia non congruit 
© yorbis.”? What more clear than that the 
mind of the law was, that the children 
of attainted parents born abroad fhould 
be excepted out of the 7th of Ann, and 
the ath of George 2d; and therefore 
fhould become or remain aliens ? what 
more clear than the words, that fuch 
children fhould remain in the fame ftate, 
plight, and condition, to all intents, 
conftruGions, and purpofes whatioever, 
as if the act, which expreffes the mind 
of-the law, had never been made ? And 
the fame learned Chancellor continues, 
*¢ Out of the premifes arifeth the folu- 
‘tion of one great doubt ; which is, 
“* whether the parliament may crr or 


r 


“ not: for it is lately declared, where- 
‘in it hath erred. And thigmgh uhere 
“be no court high€fo sto convimeeser 


o 


‘< pronounce upon the error, yet when 
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“the matter is plain, every judge may 
“ efteem of it, as it is, and being void, 
<< is not bound to allow it for good and 
« foreible:’ “And elfewhere he further 
tiysmeel Weeree “that thofe flatutes, 
‘¢ which are grievoufly penal, and thofe 
<¢ that derogate from the common law, 
“ and thofe that fave not in their gene- 
6 ral difpofition, perfons commonly in 
«Call law favored, as infants, femes co- 
“ verts, men beyond feas, men in fer= 
“ vice of their prince, fuch asare im- 
‘ prifoned, fuch as are of non fane me- 
Conory,Smuitebe firittly taken.” And 
ef fuch tendency, it muft be allowed, 
is the 4th of George 2d, particularly as 
to infants. 

It hath been, it is prefumed, fully 
proved, that the 4th of George the 2d 
wageamiewelaw as to” it’s«2d claute ; 
and confequently was an ex poft facto 
law : whether fuch a law be or be not 


againft common right and reafon, is for 


ommerstodecide. As the 2d claufe of 
the 4th of king George the 2d, is effen- 
tially of a different nature from the firft 

Pie claufe 


- 
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claufe of the fame act, it is very poffi- 
ble, that one of them fhall be good and 
valid, whilft the other fhall be mull and 
i void. 

Every repugnancy er impoffibility of 
an act of parliament, or of a claufe, or of 
a fentence in an act of parliament, muf 
carry it’s own evidence upen the face 
of it. If it do not carry with it this 
{elf evidence, it will be vain and idle 
toapply facts, proofs, or arguments to 
eftablith it. The naked compen’ of 
the repugnancy or impofiibility muft 
carry it’s own conviction. Be it then 
attended to, that this claufe enumerates 
certain dc{criptions of perfons te wham 
it fays, that the benefit of tne 7th and 
roth of Queen Ann, did not and fhall 
riot extend : * but that all fuch children 
6 are, were, and fall be, and remain in 
“6 the faine fiate, plight, and condition, to 
© al] intents, confiruclions, and purpafes 
« whatjocver, as they woudd have been in, 
6¢ if the laid adt of the 7th year of her 
‘¢ (aid late Majefly’s reign, or this pre- 
“6 prefent act kad never been made.” 

It 
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It hath, I truft, becn fufficiently 
proved, that the fecond claufe of the 
4th of George 2d, is not an explanati- 
on of the 7th of Queen Ann: but altho’ 
it fhould be fo allowed, it will work no 
difference or obftacle to the prefent pur- 
pofe, of fhewing the repugnancy and 
impotlibility of the claufe: it will in 
the one cafe be confidered as an ori- 
ginal exception in the 7th of Queen 
Ann, and inthe other, a reftraing claufe 
in the ath of George the 2d. tt muft 
then be allowed, that if the perfons de- 
{cribedin this claufe of tlw 4th of Geo. 
ad, are in any manner affected, it muft 
be by the exception or by the reftri<ti- 
on: if they are in no manner aflected 
by it, then they ftand precifely, as if 
this particular claufe had never been 
made, aid confeavently neither except- 
ed out of the benefit of the 7th of Ann, 
or reftrained by the 4th of George the 
ad, frou claiming their right under it, 
One of the two alternatives muft be ad- 
mitted; either they are affected by the 
glaufe, or they are not: the admiffion 

of 
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of either of thefe alternatives, demon- 
Strates the repupnaney ofthetelanfemig 
they are affected by it, rhemitusrépag> 
nant and impoflible, that they fhould 
be inthe fame ftate, plight, and condi- 
tion, to all. intents, confiru@ions, 
and purpofes whatfoever, as they would 
have been in, if the very act which con- 
tains the clanfe that affects flem, had 
not becn made : for they’ then would 
evidently not have been fo affected : 
and to the fame claufe,: which enacts 
that they fhall be affected, counter- 
acis it’s’ opevation, by enacting that 
they {hall not be affected; which is 
moft glaringly repugnant and impeffible. 
fi they, ave not affeGted byyit slthempis 
it repugnant and impoflible for the le- 
gilature to preyent the effects of the 
gth and roth of. Ann, from extending 
to them, bya clanfe «which does not, 
affecd them. _— 
A perina under a difability, is manifeft- 
lv not in the fame ftate, plight and con- 
diticn, ia which he was before. he in- 
curred the difability : now, beforethe 
7th 
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sth of Queen Ann, the fon of an at . 
tainted Englifhman, labowed under no 
difability, which the fon of an inglith- 
man not attainted, did not al’o labour | 
under. And the 4th of George the od, 
(whether by exception or reftriction it 
matters not) impofes a difability upon 
Gwe “ebild of an attainred father, to 
claim: a benefit, which, had his fa- 
ther not been attainted, he could have 
efiablifhed an undoubted right wnto : 
And this muft effentially alter his ftate, 
plight, and condition from what it was 
before: it is therefore an abfolute 
repugnancy to do that, which alters 
the condition of a man, and leave him 
in the fame ftate, in which he was be- 
fore his condition was altered. : 
Tam at a lofs to place this repugnancy 
and impoflibility in a clearer point of view 
than Lalready have. It may tend to 
difelofe this matter with greater per- 
{picuity, if we confider how the claufe 
might have been framed without the 
repugnancy. If it had been enacted by 
the claufe, that nothing in the 7th and 
roth 
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soth of Ann, had extended or fhould ex- 
tend to intitle the perfons defcribed 
therein tothe benefit intended by thofe 
acts, without fayine any more: then in- 
deed the claufe would have retained 
the hardfhip of an ex poft facto law, but 
would not have been repugnant or con- 
tradictory to itfelt. 

The laft words of the claufe, which 
fay tivat all children of attainted fathers, 
&c. born abroad, /hall be in the fame 
fiate, plight, and condition, to all intents, 
conflructions, and purpofes whatfoever, as 
they would have been in, if the faid acts 
of the 7th and ioth of Ani, and this pre- 
fent act had not been made ; are effenti- 
ally of fuch a repugnant quality, that 
muft neceflarily have defeated what- 
ever had been enacted concerning the 
children of attainted parents borm 
abroad, beneficial or prejudicial to 
them: For words cannot more empha- 
tically exprefs, that no child of an at- 
tainted father born abroad, fhall even 
by. poffibility: be affected with any thing 
contained in the. ath of George the-ad ; 

if 
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if the very mentioning of them there: 
fore can affect them, it is repugnant to 
do it: for they cannot be in any man- © 
ner affected by the act, but their flate, 
plizht, and condition, fhall be altered 
to fome intent, conf{truction, purpofe, 
Qierier Sand then cannot’ they re- 
main in the fame ftate, plight, and con- 
dition, toall intents, conftruciions, and 
purpofes whatfoever, as if the act had 
not been made. To give any effect to 
the firft part of this claufe, the child of 
an attainted father born abroad, mutt 
be in fome manner affected by it; to 
give any effect to the latter part of the 
claufe, fuch child muft in no manner ' 
be affected by it. Thefe contrary ef- 
fects cannot by poflibility be produced 
in the fame child; therefore the whole 
claufe is in itfelf repugnant and con- 
tradictory, and therefore null and void, 
ageiemee ever had exifted; for here 
manifeflé pugnant legis voluntas & 
verba. 
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How then would the children of the’ 
perfons excepted in the claufe of the 
ath of George 2d, be intitled to claim 
their rights of Englifhmen, if this 
claufe were ftrucken out of the 4th of 
George 2d? they would be as fully in- 
titled to the benefit of the 25th of Ed- 
ward 3d, and the 7th and 1oth of 
Queen Ann, and of the 1ft claufe of 
the 4th of George 2d, as amy other 
children of natural born fubjects of 
England, under fimilar circumftances. 
For neither the common or ftatute law 
of this realm, has ever annexed any 
difability whatever to the child of an 
attainted father, which was not com- 
mon to the child of a father not at- 
tainted. And although here we fpeak 
of the child of an attainted father 
bern abroad, yet we fipemic allo ar 
other children under the fame circum- 
ftance : fo that comparing them under 
one particular circumftance, which is 
common to both, is comparing them 


generally. 
“Ehat 
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That inveftigation muft be defective, 
which omits to fay any thing, that can 
really throw light and perfpicuity upon 
the fubject of inveftigation. About 
the year 1731, it was well known, 
that many natural born fubjects of this 
country, who adhered to the caufe of 
the abdicated family of Stuart, were 
refident abroad, as appcars from an edict 
of the French king * for obliging them 
to take up arms: “ His Majefty being 
‘¢ informed that thefe is a confiderable 
‘number of Englifh, Scotch, and Irifh, 
*¢ in his good city cf Paris, and {pread 
“ over the other towns and provinces, 
“Sof his kingdom, &c.” Let us then 
fuppofe, (no matter how improbably) 
that the lepiflature in 1731, haditonlyin 
view and intention, to difable the 
children born abroad of fuch adhe- 
rents to the houfe of Stuart, from 
claiming the rights of natural born 
fubjects, and of courfe from taking the 


* Detection of parliament of England, 2 vol. 
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eftates of their anceftors either by de- 
{cent or purchafe. Let us further fup- 
pofe, that a poor Scotch Highlander 
born abroad of fuch parents, who were 
intended to be difabled by the aé&, had 
after it’s pafling, returned to his own 
country, to take’ poffeffion of the fa- 
mily cottage, after the death of his fa- _ 
‘ther: and that this he found feized 
upon by his younger brother, who had 
been born in Great Britain: we will 
‘further fuppofe this difference between 
the two brothers, to have been fettled 
and adjufted on the fpot by themfelves 
and neighbours ; their reafons and ar- 
guments were unaffifted by art, though 
guided by that good fenfe and judg- 
ment, which falls generally to the 
(hare of the inhabitants of that coun- 
try. ' 

The elder brother afferts, that 
although he was born abroad, yet his 
father was a natural bern fubjedt of 
. Great Britain, at the time.of his birth: 
that the legiflature had pafied feveral 


acts of parliament to piace fuch fons in 
the 
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the fame ftate and condition, as if they 
had been born in Great Britain: and 
that confequently he had a right to his 
inheritance. 

The fyounger brother replies, that 
by the laft aét of parliament paffed 
upon that fubjec, his elder brother was 
-particularly excepted and excluded 
from claiming the benefit of the atts 
of Queen Ann: and that he conte- 
quently became an alien; by which 
means he acquired the right of inhe- 
riting the cottage, of which he fhould 
maintain his poffeffion. 

Baoeiter,. faysthe elder, before this 
act of George the 2d had paffed, you 
and I differed not in our blood: one 
-father begat us, one mother bore us, 
fhe was delivered of me, foon after 
.fhe had landed on the continent, whi- 
ther fhe went to attend upon our ho- 
sieteed Afather : {lie was delivered of 
-you, immediately upon her return 
hither to take care .of this very cot- 
tage, and her infant family: our fa- 
ther atthe time of each of our births, 

undoubtedly 
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undoubtedly received pay from the 
French King ; neither you or I have 
aken up arms, or committed any of- 
fence againft the government of Great 
Britain: and the fole difference which 
was between us before this act of 
George the 2d, was the place of our 
birth ; but.at the time of Guy binth, 
this was removed by the 7th of Queen 
Ann, and I therefore had then in me, 
as ample a capacity to inherit this 
cottage, or any other land, as you now 
have. And when you tell me, that 
this act of King George, takes away 
the right from me, and then the law 
vefts it in you: I anfwer, this cannot 
be; for it is impoihble that an ac of 
parliament fhould defeat my inheri- 
tance, which particularly enacts, that 
nothing contained in it fhall extend to 
affect me in any manner whatever. 
The good fenfe of the younger bro- 
ther and of all the neighbours, admit- 
ted the impoffibility and repugnancy, 
of the elder brother’s being difinherited 
by a flatute, which exprefsly enacts 


that 
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that he thal after it’s paffine, be ard 
remain in the fame ftate, plight, and 
condition, in which he was before it 
pafled. And the poffeffion was accord- 

ingly delivered up to the elder. 
Themiat act, whith FP find fh our 
ftatute books, relative to this fubjea, 
was made fo lately as in the 13th year 
of his prefent Majefty. It isto be pre- 
fumed, that fome particular end and 
purpofe was propofed by it : but after 
the confideration, which has been given 
to the foregoing naturalizing ads, “it 
muft certainly be allowed to operate no 
effet, which was not before produced 
by the haturatizing acts of Queen Ann, 
and King George the 2d. It FEEMCS. 
that, ‘* Whereas divers natural born 
“ fubje&s of Great Britain, who pro- 
“¢ fefs and exercife the proteftant reli- 
** ligion, through various lawful caufes, 
‘€ efpecially for the better carrying on 
“ of commerce, have been and are obli- 
“ ged to refide in feveral trading cities, 
‘‘ and other foreign places, where they 
““ have contracted Marriages, and 
brought 
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¢t brought up families. And whereas 
“« it is equally juft and expedient, that 
¢¢ the kingdom fhould not be deprived 
«& of fuch fubjeéts, nor lofe the benefit 
«of the wealth, that they have ac- 
“ quired ; and therefore that not only 
‘the children of fuch natural born 
é fubje@s, but their children alfo, 
¢¢ fhould continue under the allegiance 
«of his Majefty ; and be intitled to 
¢. come into this kingdom, and to bring 
«© hither and realize, or otherwife em- 
“¢ ploy their capital: but no provifion 
« ath hitherto been made to extend 
“ farther, than to the children born out 
« of the ligeance of his Majefty, whofe 
& fathers were natural born fubjects of 
“ the crown of England, or of Great 
« Britain’? And then enacts, aahat 
“all perfons born, or who after fhall 
“ be born out of the ligeance of the 
« crown of England, or of Great Bri- 
“ tain, whole fathers were oF fhall be, 
by virtue of the aforefaid. ftatute of 
“ King George the ed, intitled to all 


“ the rights and privileges of natural 
“* born 
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“born fudjects of the crown of Eng- 
“dand, or of Great Britain, fhall and 
“may be adjudged, and taken to be, 
f and ave hereby declared and enacted 
“Sto be natural born fubjets of the 
“crown ‘of ;Great (Britain, to all in- 
“tents, comftruCtions, and .purpofes 
“ whatloever, as if he and they had 
“been and were born in this king- 

“alo”? 
demas evident from this preamble; 
that the ftatutes of the 7th of Ann.and 
ath of George the 2d, are beneficial 
both to the parties claiming uncer 
them, -and to the crown ; and there- 
fore are to be conitrued largely and 
equitably : now it appears as clear as a 
firft principle, that a perfon born abroad. 
avhofe father and mother were natural 
horn fubjects of Great Britain, may 
claim the benefit of the 7th and 1oth of 
Ann, and the 4th of George 2d: and 
it is equally clear, that a perfon may 
be a natural born fubject of Great Bri- 
tain by ftatute law, as well as by com- 
Y | mon 
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mon law. By what fort of conftrudion 
then, fhall thefe beneficial ftatutes ‘be 
made to extend their p@hem fouthe 
children born abroad of parents, who 
were natural born fubjeds by the com- 
mon law, and withold it from: fuch 
‘children, whofe parents wére wafiral 
éern fubjects by the ftatute law? ‘Phe 
admifiioa of fuch a conftrudtion, would 
cffentially-annul the cMe@éts Gave ema= 
tcuralighto Tract ce Porter yeni aamecc 
of fuch acts is, tomake the perfons be- 
Acfired by them, natural born Tubjetts 
of this kingdom, to all intents, con- 
Nructions, and purpofes whatfoever, as 
if they had been attually born within 
the digeance of oun kimag; Selieomeng 
icli-ewident, that, theyeycamitiet. le Hos 
if their children remain incapable Jot 
inkeriiing their efvates, in tiaadie cafes, 
in which, the children of perfons bern 
within toe ligearce ef ourtkiag, are ca- 
pabie a taking. thei father’s inherit; 
2nec. Nay evcn the pse:y fiaguee coms 
Puxéicn of ihe 7ih of Queen Ann, 


fhall 


Gm 

fuall never go to exclude the children, 
whoie fathers and mothers were natu- 
ral born {nbjects by ftatute, unlefs ic. 
efiablifhes this doctrine, that a perfon, 
who was not a natural born fibject by 
the commoz Jaw, cannot be made fuch 
by the ftatute law; and this would 
defeat the very eflence and effect of the 
jumommaecen Ann! It follows then, 
that by no conftruction whatfoever, can 
feeerid ain truth, thatthe effects of 
the 7th and roth of Ann, and the 4th of 
George 2d, are confined to the children 
Born “abread of parents, who werc. 
themfelves born within the ligeance of 
our king : and not alfo to the children 
of fuch children. It is not the purpofe 
of this inveftigation, to defend and juf- 
tify the apbfurd or inconvenient confe- 
quences, which may flow from the law 
as it now ftands, but only to difclofe 
what thofe confequences really arc ; 
and this has in part been done in the 
foregoing fheets 

When therefore it is faid in this pre- 
amble, that no provifion hath hitherto 


ys been 
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beex mage ta extend farther than to the 
children borin out of the ligeance of his: 
Majefty, whofe fathers were natural borm 
fuljedts of the crown of England, or of 
Great Britain: the real confequence 
that flows from thefe words, is not, 
as the enacting part of the ftatute fup- 


pofes, therefore no provifion is made: 


for the children, whofe parents afe nz- 
tural born Jubjects by fiatute ; but there- 
fore no provilion is made for the chil- 
dren, whole fathers were not, or whofe 


mothers only were natural born fubjects, 


And frem what has been before faid™ 


anon this fubject, it is ednelufively: 


evident, that the only doubt, which 
arofe upon the claufe of Qucen Ain, 
was, whether fuch right of being a na- 
tural born fubje@, fliculd accrue to a 
child born abroad, through his mother, 
as well as through his father: and 
the 4th ef George ed folves this doubt, 
by confining the benefit to the children, 
whole fathers were or fhall be natural 
born fubjects, 

‘But 


- 


( 1653 ) 


But this ftatute of his prefent Ma- 
jefty, does not confine itfelf to cxtend 
the provifion of the 4th of George the 
ed, to the children of fuch children 
born abroad, whofe fathers were natu- 
ral born fubiets ; which certainly was 
unnecefiary ; but it introduces a nes 
penal law again{ft the Roman Catholics 
of this kingdom, by fubjecting them to 
a difability, which was before un- 
khown to them: for certainly befcre 
this act, the child of a Roman Catholic 
father was as clearly intitled to be a 
natural born fubject, under the 7th of 
Ann, and the 4th of George the 2d, a 
the child ofa father of any other per- 
{uation: the Roman Catholics are not 
excepted out of either of the acts of 
Ann, or of George the 2d; nor isthe 
conformity with the eftablifhed religi- 
on by either of them, made the requi- 
fite condition, to entitle a perfon to 
their benefit. Whoever gives himfelf 
the trouble to throw his eye upon the 
very many and heavy penal ftatates ftill 
in force againftthe Roman Catholics of 

this 
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this country, will certainly not incline, 
in this age of general toleration, to 
add to their number or feverity. 

Vhere are fome other means of ac- 
quiring the righrs of naturalization in 
this country, befides thofe of a private 
act of parliament, which it wiil be 
proper to mention, before we con- 
clude this inveftigation ; * as, by fer- 
ving two years on board Britifh fhips, 
upon proclamation in time of war: + 
by refiding feven years in the Britifh 
Colonies in America: + by ferving 
three years in the whale fifhery: || and. 
by ferving his Majefty two years, in_ 


America. : 
* rgmGeocens + 13. Geow amy: 
teee. Geo. aufewar. | 2. Geo gren2gs 
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ee @ tthemeabove » fheets ewmere 
ritten, mhe avthor has réeeived 

the confent of the novie family, which 

is moft deeply corceried in the points 

of Jaw, which have been the fubject 

of his inveftigation, to publifh and sp- 

ply their cafe to the de&rine already 

Inid.domn., Phere imay be. fomes de- 

{criptions of men, who think ail rea- 

f{oning upon a Iegal fabje&, to be artifi- 

cial, and the inferences deduced there- 
from to be neo move than a fiction of 
certitude. Upon thefe perfons, the 

application of a living exampic, may 

a‘ asapri(m, to anzlize and difolve 

the mixz ailemblage of colouring, un- 

der which the objet was reprefented 

fo them, into their true criginal and 

primeval colcurs. 

eiramay not be improper to prefzcé” 
this cafe with fome few pofitions and 

principles, laid dawn by the learned 


a 
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author of the confiderations on the 
law of forfeiture. * ‘* Corruption of 
“ blood, fays he, goes only to eftates 
“ defcending in the courfe of inheri- 
“tance. Nothing the heir takes by 
“ purchafe is affedied “bysat. Te 4s. 
“ capable undcr a teftamentary devife, 
“or family fettlement, or legal grant 
“of any kind to himfelf.* + In ano- 
ther place, he fays, “ It were better 
“to have no law nor penalties te en- 
“force law, nor the very form of 
“cil government, ‘than to “receive 
“ only an enfnaring prote@tian front. 
“it,” and elfewhere “ The faying 
‘is, and it deferves ta be engraven on 
“ the hearts of judges, that it is better 
“ ten guilty nen fhonld efcape, than one 
“ Snnocent fuffer. 

Inthe year 1691 ‘by indentures of 
I8afe and releafe feveral manors, lands, 
and hereditaments, in the counties of 


© Confiderations on the law of forfeiture, p- 69. 


 Tbidem 130. 
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Northumberland, and Cumberland, 
were fettled, limited, and a{fured, te 
Francis Earl of Derwentwater, for 
life, and after his death and fubje& to 
a truft for raifing soool for his daugh- 
ter, and to feveral annuitics payable to 
his four younger fons for their refpec- 
-tive lives, to theufe of Edward Lord Vif- 
count Radciffe and Langley, (the el- 
deft fon of the faid Francis Ear] of 
Derwentwater,) for life, with re- 
mainders fucceffively to James Rad- 
cliffe, and Francis Radcliffe, the only two 
fons of the faid Vifcount then in being, 
‘in ftric&t fettlement, and to his 3d, 4th, 
sth and other fons in tail male: with 
remainders fucceffively to the four 
younger fons of the faid Francis Earl 
of Derwentwater in ftriG fettlement : 
remainder to the faid Francis Earl of 
Derwentwater in tail general: remain- 

der to his right heirs for ever. 
Uponthe death of the faid Francis Earl 
of Derwentwater, the faid Edward, his 
eldeft fon and heir, became Ear! of 
Derwentwater: and the faid Edward 
ZL Ears 
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' Earl of Derwentwater upon his death, 
was fucceeded in title and eftates by 
his eldeft fon the faid James, late 
Earl of Derwentwater: who then be- 
caine tenant; for difesief tiemarore- 
faid fettled eftates with remainder to 
his 1f{tand other fons in tail male. 
Inthe year’ 1792, by Jealemamewve~ 
leafe, in confideration of the marriage 
ef the faid James Earl of Derwentwa- 
ter with Milfs Webb, feveral manors, 
lands, and hereditaments, in the coun- 
ties of Northumberland, Cumberland, 
and Durham, were fettled to take ef- 
fet after the felemnization of the mar- 
viage, dubjectto a tenm j@meqou means 
limited in part of the premifes, which 
is fince detenmined,.to theme gamstue 
faid James Earl of Derwentwater 
for his life, remainder and fubjec&t to 
the jointure of his wife, and to a term 
of 290 years (fince determined) to the 
ule of the 1ft, 2d, 3d and other fons 
of the {aid James Earl of Derwentwa- 
ter. by that marriage, fuccellively in 
tail 
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tail male; remainder to truftees for 
Goo years, for raifing portions for a 
daughter or daughters of the faid 
marriage, in default of iflue male of 
the marriage ; remainder to the ufe of 
the faid James Earl of Derwentwater 
in tail male: remainder to the faid 
emer Wadcliffe 2d brother of the 
faid James Earl of Derwentwater for 
life; remainder to his 1ft and other 
forsee tail male: remainder to 
Charles Radcliffe the gd Lrother of 
the faid James Earl of Derwentwater 
fom lifewexemainder to his 1ft and other 
fons fucceffively in tail male: with 
proper limitations to truftees, to pre- 
ferve contingent remainders during the 
lives of each tenant for life: with 
trem witimate remainder to the faid 
James Earl of Derwentwater in fee. 
‘Phe *aforefaid Edward Earl of Der- 
wemer-avemercrt tiree fons, viz. james, 
Francis and Charles: and the brothers 
of the aforefaid Francis Earl of Der- 
wentwater, all dicd without  iffve. 
Between the 2athof June, 1715, and 
the 
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the 24th of June, 1718, the faid 
james Earl of Derwentwater, and his 
brother Charles Radcliffe, were at- 
tainted of high treafon: the former 
was foon after executed, and the lat- 
ter fled out of the kingdom. Fran- 
cis Radcliffe, the <d brother of the 
faid James, died an infant without 
iffue: the faid James late Earl of Der- 
wentwater left one fon, named Jolin, 
and cne daughter, named Anna Ma- 
ria. 

By the 1ft of George the rftc 50 
it was enacted, that all the lands, he- 
reditaments, rents, reverlions, fer- 
vices, remainders, poflefiions, &c. 
whereunto any perfon or perfons at- 
tainted, between the 24th days of 
june, in the years 1719 and 1718, 
for high treafon committed before the 
eift day of June in the year 2716, 
were intitled, were declared to be for- 
feited to, and were thereby vefted in 
his then Majefty, his heirs and fuccef- 
fors, for the ule of the public, ac- 
cording to the fevcral and refpective 

eftatcs 
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wtftates and interefls, which fuch attaint- 
ed perfons had therein ; and where any 
of the perfon or perfons attainted or 
to be attainted, within fuch days and 
times as aforcfaid, were feized of an 
eftate tail 7m peffefion, in any fuch 
hereditaments, or premifes, the fame 
was enacted and declared to be vefted 
in his Majefty, his heirs and fuccef- 
fers, in fee fimple; to the end, the 
fame might be abfolutely fcld, difpofed 
or applied, ascording to fuch acts of 
parliament, as fhonld thereafter be 
made inthat bebalf. And by the fame 
act, as alfo by the 3d of George ift, 
all perfons (except fuch forfeiting pers 
fons, their reprefentatives, or truf.. 
tees, and perfons claiming an eftate ia 
remainder or reverfion, expectant up- 
on the determination of any eftate 
tail of which a@ forfeiting perfon was 
{eized in poffeffion,) having any right, 
title, intereft, &c. in law or equity, 
in, to, out, of, or upon the faid he- 
reditaments and premifes, were di- 
rected to make their claims before cer- 

tain 
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tain’ commiflioners thereby appointed; 
in nianner therein mentioned, other- 
wife the faid rights vend interefts to be 
null and void. 

It appears manifeft, that nothing was 
forfeited to the crown, but the rights 
and intereft of the forfeiting perfons, 
(except in the cafes of tenants in tail 
in poffeffion) : and the enacting, that 
perfons saving any eftate or intereft 
&c. fhould enter their claims, prefumes 
that the pérfons fowdiretedite, enter 
their claims, muft be im effe, becaufe 
they are dire&ed to do aniadé, and 
are punifbed’for their negle&t hy the 
forfeiture of their rights, in default of 
fuch claim made: and that thefe , acts 
could extend only to make null and 
void, the eftates of fuch perfons, as 
_then had eftates in them, and could 
claim, them, butpemitted He fo de, 
and not to make void the contingent 
_eftates of perfons unborn, in whofe 
_ behalf, the acts have omitted to ap- 
point any perfon to claims as was 
provided in the .cafe of infants, femes 

COMert, 
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“evert, idfots and lunatics. So ‘that 
‘the cafe of contingent remainders, was 
omitted uut of the 2ét, and tuch eflates 
were neither forfeited to the crown by 
tite forfeiting atts, (which veft in the 
crown nothing more than the rights 
and interefts of the forfeiting perions, 
except inthe cafes of tenants in tail 
in poffefion) nor were they declared 
to become nulland void, for want of a 
claim.* 

The eftates, rights, and interefts, 
which were vefted in the late James 
arlofDerwentwater, at the time of 
his attainder, and which were there- 
Ip oreitedtowhe crown, were, 1° 
an eftate for life in pofletlion in all the 
premifes comprized in the two fettle- 


* The following eminent lawyers were unani- 
mous in this opinion, viz. Mr. Lutwyche in an opi- 
nion written February 24, 173t. Mr. Pigott, No- 
vember, 1732. Mr. Fazakerley, 14th of Janua- 
wy, 1749. Mr wilmer, January2g, t747. Me. 
‘Wilbraham, May a1, 1748. 
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ments of 1691 and 1712. 29 an eftate 
in tail male in remainder, expectant up- 
on the default of iffue male of his mar-- 
riage with Mifs Webb, in the premif- 
es comprized in the fettlement of 1712. 
And 3° the reverfion in fee of both 
the eftates, expectant upon the determi- 
nation of all the limitations refpective- 
ly contained in the two fettlements of 
1691 and 1712. The eftates, rights, 
and interefts, which were vefted in the 
faid Charles Radcliffe, atthe time of* 
his attainder, and were thereby for- 
feited to the crown, were 12 an ef- 
tate for life in remainder, expectant 
upon the default of iffue male of the 
body of his elder brother James to be 
begotten, in all the premifes comprized 
in the fettlement of 1712, And2° an 
eftate in tail male in remainder, expec- 
tant upon the faid laft mentioned con- 
tingency, in all the eftates comprized 


in the fettlement of 1691. 


By an ad of the ath of George ift, 
all the aforefaid hereditaments and pre- 
mifes were vefted in certain truftees 

according 
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according to the eftates and intercfts theres 
in vefted in his Majefty, that they might 
be fold, &c. and all perfons having 
right, &c. were aguin directed to make 
their claim, before the commiffioners 
thereby appointed, otherwife their 
rights to be nuil and void. Mr. John 
Radcliffe, the infant fon of James late 
Earl of Derwentwater, exhibited by his 
mother and guardian before the com- 
miffioners, two feveral claims, by one 
of which, he claimed the premifes com- 
prized inthe fettlement of 1691, and 
by the other, the premifes comprized 
inte fettlement of 1712, as the right 
of the claimant, and the heirs male of 
his body : the firft of thefe claims was 
allowed, the latter difmiffled by the faid 
commiffioners ; but the latter decree 
was, upon an appeal to the court of de- 
legates, reverfed; and Mr. John Rad- 
cliffe in confequence thereof, entered 
into poffeffion of all the premifes com- 
prized im the faid two Ja{t mentioned 
fettlements, as tenant in tail male. 
Aa By 
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By the oth of George 1. c. 1g. it was 
enacted, that the forfeited eftates which 
fhould remain unfold after the 29th of 

September 1723, were thereby diveft- 
ed out of the faid commiffioners and 
truftees, and vefted in bis Majefty, his 
heirs and {uccellors, efentie leven mae 
public. 

Oa the 28th day of September, 1723, 
a deed of fale wassexccuted sbyutiie 
commiffioners to William Smith, of 
the aforefaid forfeited eftates, accord- 
ing tothe rights and interefts therein, 
then vefted in his Majelty, iis heirs 
and fucceffors, by virtue of the attain- 
ders of the faid James late Earl of Der- 
wwentwater, and Charles Radcliffe, or 
inthe faid commifioners and truftees, 
by virtue of the aforefaid a of the 4th 
of George the 1 ft. 

_ All the eftates comprized in both the 
{etrlements of 1691 and 1712, being. 
now vefted in Mr. John Radcliffe, in 
tail male, nothing more was done by 
the legiflature, whilft he lived, con- 
cerning them, In the year 1724, Mr. 
Charles 
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Charles Radcliffe intermarricd with 
the Countefs of Newburgh, by whom 
he had two fons and feveral daughters, 
porminirance . the prefent Earl of 
Newburgh was the eldeft child of that 
marriage, and was born on.the 29th. 

day of Augaft, Miche year 1725. 
mene time in or abeut the year of 
our lord 1731, Mr. John Radcliffe died 
unmarried, and underage: and inthe 
fame year was paffed the 4th of George 
the 2d, of which we have fpoken fo 
amply in the foregoing fheets. Upon 
the death of Mr. John Radcliffe with- 
out iffue male of his body begotten, an 
eftate in tail in poffeifion, vefted in 
Omes aucune, inthe eftates com- 
prized in the fettlement of 1691 ; and 
became vefted in his Majefty, (orin 
the purchafer William Smith) in fee 
fimple, by virtue of the forfeiting act 
of the 1{t of George iit ; and alfo his 
Majefty, (or the purchafer William 
Smith) became in the right of Mr. 
Cieriesmadclifie, intitled to am eftate 
for his life in poffeffion, in the premifes 
a 2 comprized 
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comprized in the fettlement of 1712: 
and alfo to the reverfion in fee of both 
the eflates, expectant upon the deceafe 
of the faid Charies Radcliffe without 
iffue male of his body begotten. 

In cafe James Earl of Derwentwater 
had left iffue male by another venter, 
it might have become a queftion, whe- 
ther the eftate in tail male general, li- 
mited to him in remainder by the fet- 
tlement of 1712, would upon the 
death of Mr. John Radcliffe, have veft- 
ed in the crown by force of the forfei- 
ture, and have continued as long, as he 
fhould continueto have iffue male. But 
as the cafe happened, this eflate in tail 
male general in remainder. never came 
into poffeilion after the death of Mr. 
John Radeliffe, for want of iffue male of 
the body of the faid JamesEarl of Der- 
wentwater. The learned author of the 
confiderations on the law of forfeiture, * 
exprefics himfelf with great clarity and 
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precifion upon this fubject; ‘ There 
“‘ yemains a material difference to be 
moved, between the cate of a fee tail 
aan aefeedimple; * which is,. what 
“© notwithftanding the forfeiture of 
“ Jands entailed by an attainder, yet 
*¢ the blood of the attainted perfon is 
«not corrupted, fo as, by any confe- 
‘¢ quential difability, to affect the iffue 
in tail. ‘Uherefore, if the fon of the 
‘© donee in tail be attainted of treafon, 
teduring the life of the father, and die, 
‘Sivingidiyeweand then the father 
“‘ dies, the eftate fhall defcend to the 
“ grandchild, notwithftanding the at- 
‘Taineer sbut itvis otherwife in the 
Seg ofa fee dimple, as has bec 
‘¢ fhewn in the {peaking of the feudal 
‘© law. The reafon is obvious, becaufe 
“the iffue ip tail claims per formant 
* dont; that is, he is as much within 
‘¢ the view and intention of the vift-or 
“‘fettlement, and as perfonally and 


* 3 Co. Dovwtic’s cafe. 
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“* precifely.defcribeds imma geuaaRE 
“ceiter. But this isnetall, © Delgo 
“‘ feiture of eitares tail came in by 
“the conftruion of the Matute of 
“the 28th of Henry the 8th. “PHe 
“judges refolved, that the genial 
“ words of thofe fatutes comprehended 
** thefe eftates. But thentwelayeget 
“* ing of a penal kind, though they are 
“to be conitrued fo, as to attain their 
“full effect, yet they are to be cont 
“ftrned itri€ly; and, however they 
‘“‘might extend to make eftates tail lic 
“ able to forfeiture, where they are 
“actually in the offender’s pofleffion, 


‘‘ and confequently in his power to ali: . 


‘Senate, they could not, by any rule of 
* contruction, be exténded to bring 
« éonfequential difabilities on the Meir, 
“where the eftates have not been in 
‘* the offender’s pofleflion, - 

Pneed add nothing more to prove, 
that the eftates cemprized “in the fet- 
themeat of 1712, were not forfeited to 
his Mairfy in fee fimple, upon the 
death of Mr. John Radcliffe, than that 
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aerate tail therein, never Wes in 
the offende.’s poffeffion. 

Mize Charics Radcliffe had at this 
time two fons, who, though born in 
France, were, as we lave feen, by fia- 
tute natural born fubjects of England. 
It was as evident, that the eldeft fon 
of Mr. C. Radcliffe, could have no right 
to the eftates comprized in the fertle- 
menteof 1691, as that he fhould not 
without forfeiting it himfelf, be ex- 
@iided from taking an eftate tail im +re- 
mainder, expectant upon the death of 
his father, in the premifes comprized 
in the fettlement of 1712. Sothat the 
prefent Earl of Newburgh, being, as we 
tru{t, has been fully proved a natural 
born fubject of Great Btitain, notwith- 
ftanding the attainder of his father and 
his own foreign birth, he, as well as 
his coufin german, Mr. John Radcliffe, 
was capable of taking under a family fez- 
tlement. 

Here then patet atri fanua ditis s not 
contented with the fee fimple of the 
eftates comprized in the fettlement 


of 


( 184 ) 


of 1691, which became now legally 
velted in the crown by the attainder of 
Mr. Charles Radcliffe, and alfo- with 
his life intereft in the eftates com- 
prized in the fettlement of 1712 5 the 
parliament fitting at that time, at- 
tempted to fecure the default of iffue . 
male of the body of Mr. C. Radcliffe, 
although he had then two fons living : 
by which means alone, they could alfo 
fecure the reverfion in fee of the eftates 
fettled inthe year 1712, which would 
vecome vefted in poffefion upon his 
death without iffve male. ‘The expe- 
dient then for carrying this defign into 
execution, was to unnaturalize the two 
fons already born, and make them all- 
ens: and that by an ex poft facto re- 
{training law, which if it hath any ef- 
fect at all, is to preclude them from af- 
ferting their rights of natural born fub- 
jects under the 7th of Queen Ann. If 
this effect is to be produced by that 
act, then truly did the law give only 
an enfuaring protection to the Countefs 
of Newburgh, who might with as much 
facility 
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facility have been delivered of her chil- 
dren on this, as on the other fide of the 
water ; but fhe law exprefsly told her, 
that the place of the birth of the child 
was immaterial, provided the child’s 
parents were natural born fubjects of 
Great Britain : fuch fhe knew herfelf 
to be, and if {uch had not been her 
hufband, he could not have been guilty 
of the treafon, for which he was ata 
tainted ; nor tonld the crown have ac- 
quired a right to the fee fimple of the 
eftates cemprized in the fettlement of 
Tocma ser tots life eilatein the pre- 
mifes fettled in 1712, oy the forfeiture, 
unlefs thefe eftates had vefted in him ; 
and they conld not have vefted in himy. 
if he had not been a natural born fub- 
yea of Great Britain; for fuch right 
and intere{t only was forfeited to the, 
crown, as was in the forfcitng per- 
fons, This is one cafe indeed out of 
many hundreds, where the unconftitu- 
tional grievance, of fuffering under an 
ex poft facto law, has reduced families 
to extreme indigence and mifery: and 
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if it may be permitted to judge from 
the affemblage and combination of all 
the circumftances attending it, it was 
the chief, if not the only, ground for 
making the law. So abfurd, cruel and 
unconftitutional is it, to frame general 
difabling ftatutes to the policy or ex- 
igencies of private cafes. + Vetant leges 
focrate, vetaut duodecim tabule leges pri- 
vatis hoimintbus irrogari. 

Little would it have availed the go- 
verument, to fecure thefe forfeited ef- 
‘ates, from thofe who, claimed them 
under family fertlements, if William 
Smith the purchafer was folely to be 
benefited by them: utus true semet lic 
cave but a fmall value for them, but 
then, it is alfo time, that tliesements 
which were to reduce the eftates into 
poffeflion, were contingent and remote: 
Mr. john Radcliffe, then was in 
the eleventh year of his age, he might 
marry and haye iffwe male before the 
age of twenty-one, and if he attained that 
age, a common recovery might have 
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defeated the poffibility of the purcha- 
fer’s gaining any thing by his bargain: 
Mr Charles Radcliffe was alfo a young 
man, and might have children, who 
would exclude the purchafer from the 
eftates comprized in the fettlement of 
Tjmepeaerer the death of their Father. 
However the fale to William Smith, 
was after a parliamentary enquiry into 
@acereerre of it, declared tq be null 
enurvera iby tlie “sth of George ad c, 
oo eet eecumand 11th ef Georce the 
2d, which direct the application of the 
Wenger Or the faid eftates, towards 
building and maintaining the royal 
Wotereal at Greenwich, always add 
the words, for and duriug his Majcfty’s 
eftate and intereft in the premifes ; which 
manifeftly thew, that the intereft of 
tiWererown 1 the forfeited eflates, was 
deemed by the legiflature to be deter- 
minable upon fome event or contin- 
eciey, evince cold not be, if the fee 
fimple thereof were velted in his Ma- 

jefty. 
The laft a& of parliament, which was 
paffed upon this tubject, was the 22d 
ee of 
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of George 2d c..52. In thegpeanet74&, 
Mr. Charies Radelifle was executed for 
thetreafon committed by himinthe year 
$715, upon the happening of which event, 
either the reverfion in fee became vei- 
ted in poffeffion in the crown, by virtue 
of the attaindcr, upon the death of Mr, 
Charles Radcliffe without iffue male 
of his body begotten, or the eftate in 
tail male became vefted in pofleflion in 
the Earl of Newburgh, in the premi- 
fes comprized in the fettlement of 
1712, as the firft fon of the body of 
Mr. Charles Radcliffe begotten. 

The 25th of Edward the 3d, the 
yth and roth of Queen Ann, and the 
4th of George the 2d, aré all of them 
public and general acts: and they can- 
not be confined or fruftrated in their 
effects, by a fubfequent a& of parlia- 
yuent, which does not explain, reftrain, 
or repeal the whole or any part of 
them: but which only recites in the 
preamble a prefumption, that five in- 
dividuals are not admiffible to the fuil 
benefit of them, ‘This a& therefore 

leaving 
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Jeaving all the prior acts, which it ree 
cites, to their own operation, takes 
notice, that the prefent Ear! of New- 
burgh, upon the death of the faid 
Charles Radcliffe, had actually claimed 
the poffeffion of the premifes fettled 
ho tia, @s the intereft of the crown 
therein had determined by the death of 
his father: but that the eommiffioners 
and governors of the faid hofpital 
maintained their poflefion, upon the 
ground of a want of claim, none have. 
ing been put in on his behalf, withia 
the time limited by the 1ft and ath 
of George the ift: and that the faid 
Earl of Newburgh, was then abfolute- 
ly unable to bear the expence of liti- 
gating the points, whether fuch claim 
was neceffary on his behalf, and whe- 
ther he was to be deemed an alien un- 
der the claufe of the 4th of George 
the 2d: neither of which points the 
act undertakes to determine; and they 
are therefore fill open to difcuffion. 
Mie att Tarther recites, that his Bias 
jefty was gracioufly inclined, that fome 
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felicf fhould be granted to the faid 
Earl of Newburgh; {o%@s "the Wane 
fhould be confiitent with the rights of 
Greenwich hefpital; and that the fee 
and inheritance of all the aforefaid 
titates might be abfolutely vetted in 
trnftees, for the ufe and benefit of the 
faid hofpital for ever, free and dif- 
charged from all the right, title, claim 
and démand of the faid-Garll'er 
Newburgh, and of his Majefty in his 
right, and of all others claiming by cr 
under any cf the limitations contained 
in the fettlement of 1712: and it fur- 
ther recites, that the faid Earl of New- 
burgh was confenting, that all the 
right, title, andintereft, which he or 
his iffue male,-had er could have to 
the premifes comprized in the fet- 
tlement of 1712, -fhould be extinguifh- 
ed by authority of parliament, and that 
the abfolute fee fimple and inheritance 
of the faid premifes fhould be fo vefted 
in the royal hofpital at Greenwich, and 
their fuceffors for ever. And it is re- 
markabie, that the ac avoids determin- 
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ine the peint, whether the E rl of 
Newburgh and his brether were aliens: 
forin vcfhine the eftates in the tyuttees, 
it ufes thefe auibiguous words, treed 
and abfolutely difcha:ged from ali fuch 
yight, title, eftate, intercft, claim, and 
demand, as is velted, or that could or 
might accrue or belong to kis Majefty, 
his heir., or fucceffcrs, by reafon or 
means of the faid Earl of Newburgh’s 
having been born our cf the domini- 
ons of theecrown of Great Britain: 
but when it mentions the right, which 
accrued to the crown by virtue of the 
attainder, it is abfolutely and unequive- 
cally, freed and difcharged from all {uch 
pigntymritiey Yeltate, intereft, claim, 
and demand, as was veffed &c. ‘The 
reafon of this is obvicus: it was an 
unqueftionable point in law, that fome 
right accrued to the crown, by virtue 
of the attainder, but it was not in the 
flighteft degree certain, that any right 
accrued to the crown by the Earl of 
Newburgh’s having being born in 
France. However 30,000l were direct- 
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ed to be raifed off the eflates compriz- 
ed in the fettlement of 1712, under 
the trafts of a term of 500 years 
created therein: 6000]. of which were 
to be paid to the younger children of 
the faid late Countefs of Newburgh, 
and the remainder to the prefent Earl 
of Newburgh: all which was raifed 
and paid accordingly. And a provifo 
was inferted in the faid act, that none 
of the children of the laid Countefs of 
Newburgh, by Charles Radcliffe, born 
abroad,. fhould claim to be naturalized 
by virtue of t/75 a@: which provifo will 
certainly not take from them the 
rights, which the former acts of par 
liament had actually vefted in them. 
Although it be evident, that this 
a& fuppofes Lord Newburgh, to be an 
alien, yet cannot fuch fuppofition or 
prefumption of the legiflature alter 
or avoid the effets of prior ftatutes, 
which it does not undertake to reftrain, 
or repeal: and whatever is enacted 
upon the ground of fuch falfe {nppofi- 


op or prefumptien, is of itfelf null 
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and void. This willappear clear from 
the cafe put by my Lord Chancellor 
Hatton: * * A nobleman of this realm 
“lately deceafed, was atiainted de 
<¢ fado of high tréeafon, in Queen Ma- 
“ ry’s time, and in an a¢t of parliament, 
“ it was intended to confirm the judge- 
‘© ment; and thofe words were void, 
“ becaufe the attainder was void by 
‘¢ mifrecital: and by confequence for 
“ want of jurifdidtion in the commil- 
<< fioners; and becaufe it was void, it 
“fit could not be confirmed, for that, 
‘¢ which is weak, may be made ftron- 
“ ger, but that which hath no fub- 
‘¢ {fiftance, cannot be corroborated: 
“ et confirmare, ef illud quod ct, fir- 
<< mum facere. Likewife divers fia- 
“‘tutes, that fhould have been conti- 
“ nued in parliament, have been mif- 
<< recited and by that occafion difcon- 
“ tinued and diflolved.”’ 

So in this cafe, rhe act fuppofcs the 
right of the Earl of Newburgh, to 
have been extinguifhed by his foreign 


* Hatton in ftatutes, ubi fupra. 


Cc birth, 


\ 


€ 194 ) 


birth, and the parliament undertakes 
to confirm that extinguifhment, by 
procuring the aétual confent of the 
Earl of Newburgh. . But if his right 
was not extinguifhed . ab initio, or ra- 
ther if his right ever had accrued, 
it is impoflible, in the principles of the 
{aid learned chancellor, for parliament 
to have caufed fuch an extinguifhment, 
which it only meant to confirm. For 
if the parliament meant to create fuch 
an extinguifhment, or to take out of 
the Earl of Newburgh the right to be 
4 natural born fubjeét of England, 
which was actually vefted in him, then 
will neither common fenfe or com- 
mon jufticé warrant any other conclu- 
fion, than that he was moft infamoufly 
deceived, and infidioufly treated in the 
bargain: nothing elfe can be faid of 
a tranfaQjon or a bargain, in which, 
one party intends to draw in the other, 
to part with an intereft, which he 
knew not, that be had in him, and 
which was inno manner expreffed in 
the terms of the bargain. Efau when 
prefied with faintnefS and hunger, 

parted 
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parted with his firft birth-right, for a 
mefs of broth: but he did it, fo far 
with his eyes open, as to know that he 
had his: fir/?-berth.right in him: for he 
faith ; lo I die, what will the firft birth- 
right avail me? but the Earl of New- 
burgh, knew not that he had in him 
the birth right, and’ therefore could 
not be faid to have fold it, cven as 
Efau did. 

The prefent Lord Vifcount Kin- 
naird is the eldeft and only fon of the 
Earl, of Newburgh; he was born in 
England fince the pafling of the 22d 
of George the 2d: either this act 
fiippofes the Earl of Newburgh to be 
an alien or to be tenant in tail male of 
the premifes: if He was an alien, then 
notliing, which he could do, could 
affect the premifes which he could not 
hold or enjoy: and then the 24000] 
is nO more than a compaifionate relief 
to his diitrefled circumftances. If he 
has any right to the eftates in queftion, 
ft is to be tenant in tail thereof ; 
which entail he might have barred the 
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firft term after his title accrued; in 
this fuppofition, the Earl of Newburgh 
muft be confidered as parting with a 
prefent intereft for about one tenth 
pert of it’s value: the refpeét due to 
the legiflature forbids us on one hand to 
conclude, that they overreached and 
mifled a diftreffed man upon falfe pre- 
tences, in an open bargain; and on 
the other hand, the very dictates of 
nature will not permit us to adopt the 
oppofite conclufion, that he voluntarily 
accepted of £24000 inftead of £. 200000, 
for which the eftates would have pro- 
bably then fold. 

The Earl of Newburgh is not«made 
an alien by this act, if he was not fo 
by any former act. ‘The doétrine | laid 
down inthe foregoing fheets, it is hop= 
ed, is conclufive that he is noalien. If 
then he be no alien, it is clear, that he 
or his iffue cannot be excluded and bar- 
red from the poffeflion of the eftates 
comprized in the fettlement’ of 1712, 
unlefs it be’ by reafon of this acd } 
and if it be by reafon of this act, then 


muft this act be an“atual fale ofan ef- 
tate 
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tate tail by the tenant in tail, in the 
firft place, for an inadequate confidera- 
tion,and in the {econd place,without thofe 
legal vequifites, which are neceflary to 
vet the fee fimple of fuch an eftate in 
apurchafer; andthe a& does not un- 
dertake to dilpenfe with thefle necefl2- 
ry conditions of law. ‘To conclude, if 
parliament will infift upon the validity 
of the bargain and fale, and enforce tlic 
fame again{t the tenant in tail; yet af- 
furedly, the quality of the purchafers 
fhall not alter the legal effeets of the 
bargain, and without the moft exprefs 
words, the legiflature fhall not be con- 
ftrued to have taken from Lord Kin- 
naird the right to an eftate tail, which 
muft neceffarily arife to him after the 
death of his father, unlels the entail 
fhall be barred by thoic metheds aione, 
to which the law of the land gives 
fanttion and effect. In the cafe, of an 
indifferent purchafer, fuch fale would 
only ftand againft the tenant in tail for 
his own life, but wonld not bar his 
jffwe: why then is Lord Kinnaird 

to 
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to fuffer, becaufe in this inftance, the 
purchafers.are the governors and truf- 
tecs.of a public and laudable founda- 
tion. P 

Better ten guilty men fhould efcape 
than one innocent fuffer. 

In every act of cruelty or injuftice, 
it is obfervable, that fome fatal! incon- 
fiftency. generally arifes on behaif: of 
the injured perfon, to thew more gla- 
ringly to the public, the nature of the 
injuftice done him. Much: has’ been 
faid’ in the foregoing fheets.of the in- 
confiftency of the act of the 4th of 
George the 2d. It is highly becoming 
and necefflary, that every. member of 
the legiflature;.as well.as of the com+ 
munity, fhould: cooly and impartially 
attend to the following inconfiftencies 
contained in the 22d of George the 2d. 
‘Phe prefent Earl of Newburgh, is 
clearly. fuppofed to be an alien at thé 
time of it’s .pafling, otherwife it would 
not have been enacted,. that nothing 
therein contained, fhould be conftrued 


to naturalize him or his brother .and 
fitters : 
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fitters: now if he were an alien, he 
could have no right in him: and there- 
fore could not extinguifh the right of 
himfelf or his heirs : for where there 
is no right, there can be no extinguifh- 
ment of right, as is {elf evident. Again, 
this actin one breath, asit were, denies 
that the Earl of Newburgh is a natural 
liege fubject of his Majefty, and moft 
foreibly enacts him ta be fuch; it 
obliges him to enter into a recogni- 
zance, by which he fhall be bound to his 
Majefty, his heirs and fucceffors, in the 
fum of £. 50000 not fo enter into the fer- 
vice of any foreign prince, ftate, er poten- 
fate, inany capacity uwhatfoever, nor to 
depart this realm without the licence of 
hus Majefty, his keirs or fucceffors, ee. 
The firft queftion, which arifes upon 
this recognizance is, whether any fuch 
act of fovereignty can be exercifed by 
our King over any other than his own 
liege fubjedts: The next queition is, 
whether aFrenchman (for if the Ear! 
ef Newburgh be an allen as to this 
country, he is a Frenchman by birth) 

having 
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having entered into an engagement, 
not to ferve a forezgn prince, can be 
faid to have violated his engagement, 
by ferving his own native fovercign, 
the King of France? And the laft 
queftion is, whether the King of Eng- 
land, is not to all intents and purpofes 
a foreign prince, as to every perion who 
is an alien by our law? 

The author of the foregoing fheets 
confides, that he witl be feconded by 
every britifh fubjeét, in his wifhes and 
attempr to bring the law toa certainty 
and the injured to their juft rights. 


F | Nek ®. 


